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Commissioner Aitchison’s Length of Service on the 
Interstate Commerce Commission Exceeds That 
of Any Other Member Ever Serving 


By R. Granvinie Curry, Editor-in-Chief 


Begun as a bold experiment in 1887, the Interstate Commerce 
Commission became and remains the most important administrative 
agency in our government. Through the years in recognition of the 
disinterested and able performance of the duties entrusted to it, Con- 
gress has enlarged its powers and multipled its responsibilities. 

For almost half of the life of the Commission, Honorable Clyde 
B. Aitchison has served as a member. In fact, in this month his term 
of service exceeds that of any other member who ever sat on the Com- 
mission. Further, his is the senior Commissioner or board member in 
the entire federal establishment, length of service being the test. 

Commissioner Aitchison was originally appointed to the Commis- 
sion on October 5, 1917. His first appointment was by President Wil- 
son and he was successively reappointed by Presidents Harding, Cool- 
idge, and Franklin D. Roosevelt. His appointments have been as a 
Republican from Oregon. In 1919, 1925, and 1942 he was Chairman 
of the Commission. His present term as Commissioner expires on 
December 31, 1949. 

It is interesting to note that he has been in public service (except 
for an interval of seven months in 1906) since June, 1905, serving 
successively as Secretary of the State Tax Commission of Oregon in 
making commercial valuation of public service properties of that state, 
State Railroad (later Public Service) Commissioner of Oregon, and 
then, until appointed on the Interstate Commerce Commission, rep- 
resentative of all the states on federal valuation of railways under 
section 19a of the Interstate Commerce Act. 

Serving on the Interstate Commerce Commission through two World 
Wars, through the upward swing of prosperity of the 1920’s and 
through the unprecedented depression of the early 1930’s, he has been 
recognized as a leader and an able statesman. He has aided the Com- 
mission to provide and maintain a high order of public service regard- 
less of difficulties and sharply conflicting interests. 

There is no one on the Commission who has exercised a more pow- 
erful or far-reaching influence in maintaining its independence free 
from political interference or from subservience to pressure groups. 
This has been no easy task. 

While it appears reasonable to state that Commissioner Aitchison 
has been the most assiduous student of precedent of any one who has 
served on the Commission, it can properly be said that he has refused 
to make precedent a fetish. He has been able to contribute a fresh 
viewpoint to the new and varied duties entrusted to the Commission. 
He has been able to test these from knowledge gained from long ex- 
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perience and a wealth of information as to previous decisions of the 
Commission and the Courts. He has the confidence of those appearing 
before or interested in the Commission because of his exceptional abil- 
ity, his maturity and skill in conducting hearings and dealing with evi- 
dence, his remarkable capacity for clarifying tangled subjects, and his 
objective determination of the questions presented. Behind these quali- 
ties, those who know him realize, is his abiding faith in the fundamen- 
tals of our form of government. 

To the 2,800 or more practitioners who are members of the Inter- 
state Commerce Commission Practitioners Association and to others 
having business before the Commission, Commissioner Aitchison is re- 
garded with a feeling of particular appreciation because of (1) his 
monumental work entitled ‘‘Interstate Commerce Acts, Annotated,’’ 
and (2) his active interest and aid in the formation and continuation 
of this Association. 

The warm praise of his annotations of the Interstate Commerce Acts 
finds expression from many sources, but from none more enthusiastic 
than those who use this work in actual practice. The late Mr. Henry 
Wolf Biklé, formerly General Counsel of the Pennsylvania Railroad, 
reviewed the original five volumes in the Harvard Law Review and said, 
“Those who write and those who teach will find the volumes equally 
helpful.’’ He pointed out that the ‘‘theories of the statutes, as de- 
veloped in the decisions, are presented with clearness and with entire 
objectivity.” Summing up, he said, ‘‘It constitutes a permanent and 
important contribution to the proper development of the law. It is 
only fitting that recognition be made of the obligation which the pro- 
fession owes to Mr. Aitchison.’’ There were expressions of like effect 
by every member of the Supreme Court, testifying to the constant use 
made of this work. 

Commissioner Aitchison’s writings and speeches are marked by 
scholarship and significant ideas. He holds a number of degrees, in- 
cluding that of Doctor of Philosophy in economics and government, for 
which he qualified while serving as Commissioner. His interests are 
varied. Over the years he has won acclaim as a musician and as con- 
ductor of the I. C. C. male chorus. 

The practitioners feel that in the problems of their association 
Commissioner Aitchison can always be depended upon for assistance 
and friendly advice. They wish for him many more years of dis- 
tinguished public service. 








Reforms in Administrative Procedure* 


The absorption of members of the Senate and House of Represen- 
tatives in before-recess tasks which were deemed to be more immediately 
urgent if not more important. has stood in the way of advancement for 
the MeCarran-Sumners Administrative Procedure Act (S. 7 as revised; 
H. R. 1203), which on November 19 was reported favorably by the Sen. 
ate Committee on the Judiciary. 

Meanwhile, members of both houses have been studying, as oppor- 
tunity has permitted, the clear and comprehensive report (31 A. B. 
A. J. 615) in which the Senate Committee made its recommendation for 
early enactment. The bill has likewise been examined by members of 
the American Bar Association, considered in its final form and heartily 
approved by the Board of Governors and House of Delegates, and seru- 
tinized favorably by lawyers and others interested in the subject. 

In studying the bill the tabular analyses given in the December 
Journal (pages 620 and 622-23,) along with the summary of the report, 
have been found helpful. 

Suggestions for further improvement of the bill, in minor respects, 
have been received from a few local Bar Associations. Where they are 
of possible merit, these are receiving consideration. There have been 
evidences that some members or staffs of a few administrative agencies 
are unreconciled to the bill’s passage, in spite of the broad indorsement 
given to it by Attorney-General Tom C. Clark at the time the bill was 
reported (31 A. B. A. J. 619), and in his vigorous address before the 
Assembly of the American Bar Association on December 19. 

The prospects appear to be that the bill will be brought to the 
stage of active legislative consideration on the floor, early in the new 
year. Meanwhile, the considered views of American lawyers and Judges 
as to it should be communicated to the members of the Senate and House. 





* Editorial, p. 27, American Bar Association Journal, January, 1946. 





Association of I. C. C. Practitioners Suggests Mem- 
bers Write Congress With Respect to S. 7. 
It might be well for the members of the Association to communi- 


cate with their members of Congress in the interest of seeing that the 
bill (S. 7) is passed in its present form. 
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Bills in Congress Proposing Changes in Procedure 
for Review of Orders of the Interstate 
Commerce Commission 


By J. STanteEY PayNe* 


Two bills, S. 1713 and H. R. 5183, which are identical below the 
enacting clauses, were introduced during January, 1946, proposing to 
incorporate into the Judicial Code the provisions of certain statutes re- 
lating to three-judge district courts. Four existing statutes provide for 
district courts specially constituted of three judges, namely, the Urgent 
Deficiencies Act of October 22, 1913 (28 U.S. C. 47), relating to the en- 
joining, suspending, and setting aside of orders of the Interstate Com- 
merce Commission ; Section 266 of the Judicial Code (28 U. 8. C. 380), 
which relates to suits brought to restrain the enforcement of state 
statutes; the Expediting Act (15 U.S. C. 28 and 49 U.S. C. 44) which 
relates to suits brought by the Government under the anti-trust and 
commerce laws; and the Act of August 24, 1937 (28 U. S. C. 380a) re- 
lating to suits brought to restrain the enforcement of Federal statutes. 

These bills were prepared by a committee of judges appointed by 
the Conference of Senior Cireuit Judges. That Conference is composed 
of Chief Justice Stone of the United States Supreme Court and the 
senior circuit judges of the several circuits. The Committee included 
in its membership Circuit Judge Kimbrough Stone of the Eighth Cir- 
cuit, Cireuit Judge Orie L. Phillips of the Tenth Circuit, Circuit Judge 
Albert B. Maris of the Third Cireuit, and Circuit Judge Evan A. Evans 
of the Seventh Cireuit. These bills are not to be confused with another 
proposal, now under consideration, to transfer most (but not all) of 
the jurisdiction now vested in the district courts by the Urgent Defi- 
ciencies Act to the circuit courts of appeals. And it may be noted that 
the latter proposal, which is under the aegis of another committee of 
the Judicial Conference, of which Circuit Judge Orie L. Phillips is the 
Chairman,! would not repeal the Urgent Deficiencies Act nor abolish the 
three-judge courts provided for thereby. Hence the present bills are 
not inconsistent with nor occlusive of the proposal to vest jurisdiction 
in the cireuit courts of appeal to review most orders of the Interstate 
Commerce Commission. 

The principal purpose of this proposed legislation, as explained in 
the Congressional Record of January 17, 1946, pp. 75-77, is to provide 
a uniform method of assembling specially constituted district courts of 
three judges. The Act of August 24, 1937, provides that when an appli- 





* Assistant Chief Counsel, Interstate Commerce Commission. Any views stated 
or hinted at in this article are Mr. Payne’s and should not be considered as re- 
flecting views of the Commission. 

1 That Committee is composed of Circuit Judges Phillips, Maris, Evans, Stone, 
Learned Hand, Magruder, and Dobie, District Judge Lindley, and Interstate Com- 
merce Commissioner Aitchison. 
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eation for an injunction is presented to a judge he shall immediately 
request the senior circuit judge to designate two other judges to par- 
ticipate in hearing and determining such application, and places the 
duty upon the senior circuit judge to designate immediately two other 
judges from the circuit for such purpose, and also places the duty upon 
the judges so designated to participate in such hearing and determina- 
tion. The Urgent Deficiencies Act, in contrast, provides that when an 
application is presented to a judge, he shall immediately call to his 
assistance to hear and determine the application two other judges, of 
whom at least one shall be a circuit judge; and it places no duty upon 
the designated judges to act in the premises. The present bill would 
amend the Urgent Deficiencies Act so as to make its provisions conform 
to those of the Act of 1937. This and similar proposed changes, having 
to do merely with the method of convening the statutory courts, and 
preserving appropriate levels of authority in the judicial hierarchy, are 
obviously not of great importance to the practitioners. 

Two changes in substantive law are proposed by the bills, which 
are by no means unimportant. (1) They give the District Court, 
composed of a single judge, acting alone, authority to issue orders, after 
hearing upon not less than three days’ notice to the Interstate Commerce 
Commission and the Attorney General, temporarily restraining orders 
of the Commission until the case comes on for hearing before the three- 
judge court on motion for an interlocutory or permanent injunction. 
(2) They radically change the venue provisions. 

Concerning the first proposed change, it may be noted that for 
many years no single judge has had authority to enjoin or restrain an 
order of the Interstate Commerce Commission, even temporarily. The 
Hepburn Act of 1906 (34 Stat. 582, 592), provided that suits to enjoin 
Commission orders should be brought in the circuit courts of the United 
States. It also provided that the provisions of the Expediting Act, re- 
quiring expedition, and also a court of three judges to hear motions for 
either a temporary restraining order or an interlocutory or permanent 
injunction, should apply to such suits, and it put the duty upon the 
Attorney General ‘‘in every such case to file the certificate provided for 
in said Expediting Act. ...’’ Thus always such courts, when called 
upon to issue either a preliminary restraining order or an interlocu- 
tory or permanent injunction, were required to be composed of three 
judges. 

These provisions of the Hepburn Act were superseded by the Com- 
merce Court Act of 1910 (36 Stat. 539) which created a court of five 
judges and conferred jurisdiction upon that court of four classes of 
eases, including cases brought to enjoin orders of the Interstate Com- 
merce Commission. The Act provided that a judge of the Commerce 
Court might allow a temporary restraining order, but that Act remained 
in effect for only a short time and on October 22, 1913 was amended 
by the Urgent Deficiencies Act which abolished the Commerce Court 
and transferred its jurisdiction to the several district courts of the 
United States. The Urgent Deficiencies Act, which has been in effect 
for 33 years, withheld authority from a single judge to restrain an 
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order of the Commission. The question whether a single judge should 
now be given such authority is worthy of serious consideration. 


VENUE 


Regarding venue, the Urgent Deficiencies Act places the venue in 
most cases in the judicial district wherein is the residence of the pe- 
titioner before the Commission. This is provided for in the first part of 
the venue provision (28 U.S. C. 43), reading, 


‘“‘The venue of any suit brought to enforce, suspend, or set 
aside, in whole or in part, any order of the Interstate Commerce 
Commission shall be in the judicial district wherein is the resi- 
dence of the party or any of the parties upon whose petition the 
order was made.. .”’ 


This provision is clear and has given little trouble. The remain- 
ing venue provisions are in some respects ambiguous. They read: 


“cc 


. except that where the order does not relate to trans- 
portation or is not made upon the petition of any party the venue 
shall be in the district where the matter complained of in the pe- 
tition before the Commission arises, and except that where the 
order does not relate either to transportation or to a matter so 
complained of before the Commission the matter covered by the 
order shall be deemed to arise in the district where one of the peti- 
tioners in court has either its principal office or its principal op- 
erating office. In case such transportation relates to a through 
shipment the term ‘destination’ shall be construed as meaning final 
destination of such shipment.’’ 


The present bills change the present venue provisions to read as 
follows : 


**See. 207. Except as otherwise provided in the Act entitled 
‘An Act to regulate commerce,’ approved February 4, 1887, as 
amended, the venue of any suit brought to enforce, suspend or 
set aside, in whole or in part, any order of the Interstate Commerce 
Commission shall be in the judicial district wherein is the resi- 
dence of the party or any of the parties bringing the suit or where- 
in such party or any of such parties has its principal office.’’ 


It will be noted that under these proposed provisions the venue 
is shifted from the bailiwick of the petitioner or complainant or appli- 
cant before the Commission to the bailiwick of the party bringing the 
suit. The effect of this change, and its importance, are difficult to 
evaluate. The present bills retain the right of direct appeal to the 
Supreme Court. As long as that right is retained, it may be that the 
venue of the District Court is more or less unimportant. 

It should be further noted that the venue provisions of these bills 
are the same in substance as those adopted in the latest draft of the 
bill prepared by the Phillips Committee, which read: 
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‘‘The venue of any proceeding under this Act shall be in the 
judicial circuit wherein is the residence of the party or any of the 
parties filing the petition for review, or wherein such party or any 
of such parties has its principal office. For the purposes of this 
section the District of Columbia shall be deemed a judicial circuit.’ 


For comparison, the venue provisions of an earlier draft of the 
Phillips’ bill are here reproduced : 


‘‘The venue of any proceeding under this Act shall be in the 
judicial circuit wherein is the residence of the party or any of the 
parties whose application, petition, or complaint initiated the pro- 
ceeding in which the order was made, or wherein such party or any 
of such parties has its principal office, except that where the order 
was entered in a proceeding which, while initiated upon applica- 
tion, petition, or complaint, was thereafter broadened in scope by 
an order of the Commission, or where the order was entered in a 
proceeding instituted by the Commission upon its own motion, the 
venue shall be in the judicial circuit wherein is the residence of 
the party or any of the parties bringing the action in court or 
wherein such party or any of such parties has its principal office. 


Under the provisions of the present bills (S. 1737 and H. R. 5183) 
the venue of a suit like Tex-O-Kan Flour Mills v. U. 8., 49 F. Supp. 
516, would be in the Northern District of Texas, where the suit was 
actually brought, that district being the location of the principal office 
of the plaintiff, instead of the District of Columbia, the residence of 
the party upon whose request or ‘‘petition’’ the Commission’s order 
was made.’ 

Applied to a case like Moffat Tunnel League v. U. 8., 289 U.S. 113, 
59 F.2d 760, the proposed provisions would permit the suit to be brought 
in Colorado, the real situs of the case, where the railroad involved 
and most of the interested parties were located, instead of in Dela- 
ware. The suit, instituted under the Urgent Deficiencies Act, was ne- 
cessarily brought in Delaware, in view of the venue provisions of that 
Act, because the petitioner before the Commission was a corporation 
organized under the laws of Delaware and its legal residence was there- 
fore deemed to be in that State. It seems somewhat incongruous that 
such a suit whose subject matter was located in Colorado should be liti- 
gated in Delaware. Under the present bills such a suit could be brought 
either in the judicial district wherein the court plaintiff resides or 
wherein he has his principal office. 





2 It should be remembered that the Phillips bill does not preserve the right of 
direct appeal to the Supreme Court. It provides that the decision of the circuit 
court of appeals shall be final unless the Supreme Court grants certiorari. 

3 The court interpreted the word “petition,” as used in the venue provisions of 
the Urgent Deficiencies Act as meaning “an appeal,” a “prayer,” a “request,” to act. 
“Such appeal, request, or prayer can be in such form as to put in motion the 
judgment and action of the Commission’”—(Ibid., p. 520.) 
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The Urgent Deficiencies Act apparently does not definitely fix the 
venue of a suit like the one recently brought to enjoin the Commission’s 
order in the Class Rate Investigation, 1939, 262 I. C. C. 447. That in- 
vestigation was instituted on the Commission’s own motion and not upon 
the petition, request, or suggestion of any party. Hence the first sen- 
tence of the venue provisions of the Urgent Deficiencies Act, providing 
venue ‘‘in the judicial district wherein is the residence of the party or 
any of the parties upon whose petition the order was made,’’ would not 
apply. Since the order prescribed rates for transportation, it obviously 
related to transportation, and this rendered inapplicable the second 
venue provision of the present Act: 


“e 
- 


. . except that where the order does not relate to trans- 
portation or is not made upon the petition of any party the venue 
shall be in the district where the matter complained of in the pe- 
tition before the Commission arises. . .”’ 


The fact that the order related to transportation would apparently 
also render inapplicable the third and last provision of the present Act, 
reading : 


se 
. 


. and except that where the order does not relate either 
to transportation or to a matter so complained of before the Com- 
mission the matter covered by the order shall be deemed to arise 
in the district where one of the petitioners in court has either its 
principal office or its principal operating office.’’ 


This last provision could be held to be applicable in the class rate 
ease only if the words ‘‘either to transportation or’’ were omitted and 
the provision were construed as though it read, 


“cc 


. . and except that where the order does not relate .. . to 
a matter so complained of before the Commission. . .”’ 


and under such construction no sound challenge could be interposed 
to the New York venue in which the suit was actually brought. 
Pointing out that the venue provisions of the Urgent Deficiencies 
Act are in some instances ambiguous and in others meaningless, the 
Committee, in its report to the Judicial Conference, reproduced in the 
Congressional Record for January 17, 1946, pp. 76-77, said: 


‘‘The venue provisions of the Urgent Deficiencies Act were 
evidently prepared very hurriedly in conference between the Senate 
and House of Representatives, and they contain some language which 
is ambiguous and other provisions which are wholly meaningless. It 
would unduly extend this report to discuss these provisions in 
detail. It may, therefore, be sufficient to point out that these am- 
biguities were pointed out in the Senate by Senators Sutherland and 
Poindexter and discussed by Senators Martin, Borah, and Walsh. 
(See 50 Congressional Record, pt. 3, pp. 5617-5619.) The debate 
was closed with the following statement by Senator Sutherland: 
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‘Mr. Sutherland, Mr. President, it may be that the courts will 
come to relieve this situation and straighten out this matter. As 
has been said by the chairman of the committee, the matter has 
passed the point where this body can do anything about it, but I 
cannot let the matter be finally disposed of without saying that 
it is a piece of exceedingly loose legislation. It is so unhappily 
worded and there is so much confusion in it that a responsible leg. 
islative body like the Senate of the United States ought to be 
ashamed to let it go upon the statute books.’ ”’ 


Under the provisions of the present bills the venue of the suit to 
enjoin the class rate order would be ‘‘in the judicial district wherein is 
the residence of the party or any of the parties bringing the suit or 
wherein such party or any of such parties has its principal office.” 
Inasmuch as the parties bringing the suit were nine northern states, 
the venue would necessarily be in one or another of the northern cir. 
cuits. 

The venue provisions of the present bills seem clear, except that 
doubt might arise, in the case of a corporation having several offices, es- 
pecially a large railway corporation, as to which is its ‘‘ principal’? of- 
fice. Most of the offices, for example, of the Union Pacific Railroad, 
according to the Railway Guide, are in Omaha, Nebr., but the company 
also maintains offices in New York City, where the chairman of the 
Board of Directors and other general officers of the corporation are 
located. In the case of the Union Pacific would its ‘‘principal’’ office 
be in Omaha or New York? 

In Hudson & Manhattan R. Co. v. U. 8., 28 F. Supp. 137, the three- 
judge district court held that, under the Urgent Deficiencies Act, the 
venue of a suit brought to enjoin a rate order entered in an investi- 
gation and suspension proceeding is in the residence of the party upon 
whose protest the schedules were suspended. That suit was brought in 
the Southern District of New York. The protestants were residents of 
New Jersey. Holding that ‘‘the matrix of the Investigation and Sus- 
pension proceedings initiated by the Commission was the New Jersey 
petitions,’’ the Court dismissed the suit because it was brought in the 
wrong venue. Had the proposals of the present bills then been law, 
the suit would have lain where brought, because the plaintiff in court 
was a corporation under the laws of New York. 

Skinner & Eddy Corp. v. U. 8., 249 U. S. 557, was a suit, brought 
in the District of Oregon, to enjoin an order increasing rates from 
Pittsburgh, Pa., to Seattle, Washington. The decision does not show 
the legal residence of the plaintiff but presumably it was the State of 
Washington. Defendants’ challenge of the venue was overruled by the 
Supreme Court for the following reasons: 


**The defendants contend .. . that . . . the jurisdiction . . . 
was not within ... Oregon . . . and it was asserted that the parties 
upon whose petition the order was made, are the Merchants’ As- 
sociation of Spokane, a resident of the Eastern District of Wasb- 
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ington, and the Railroad Commission of Neveda, a resident of the 
District of Nevada... But the proceedings in which the order was 
made were the original applications of carriers for relief under the 
fourth section. ... One of the carriers which had made such ap- 
plication . . . was a resident of Oregon. . . . and as it was joined as 
defendant in the suit, the District Court for Oregon had jurisdic- 
tion over the parties.’’ 


Under the present bills such a suit could not be brought in the 
District of Oregon unless the court plaintiff was a resident of Oregon, 
or had its principal office there. 

The decision in Peoria Ry. Co. v. U. 8., 263 U. S. 528, indicates that 
the order there under review was made upon the petition of the Minne- 
apolis & St. Louis Railway and that the residence of that company was 
in the District of Iowa. The suit to enjoin the order was brought in 
the Southern District of Illinois. However, the Commission and the 
Minneapolis & St. Louis Railway waived the venue. Under the present 
bills the venue of such a suit would apparently be in the Southern Dis- 
trict of Illinois, if the plaintiff railway company was a legal resident 
of that district or if its principal office was located there. This decis- 
ion makes it clear that there is a distinction between ‘‘jurisdiction’”’ 
and ‘‘venue,’’ and that, ‘‘This privilege not to be sued elsewhere [than 
in the venue provided by the statute] can be waived.’’ (Ibid., p. 536) 
This will no doubt be true also if the present bills become law. In the 
same case the Supreme Court used this significant language: 


‘‘The provision that suit shall be brought in the district of 
the residence of the party on whose petition the order was made 
is obviously one inserted for his benefit.’’ 


The question presented by the present bills is whether this benefit 
should be relinquished. Under the present bills, if a shipper between 
two points in the far west complained to the Commission because of 
his rates and secured an order against the carrier requiring a reduction, 
the carrier, suing to enjoin the order, could bring the suit at a point 
far distant from the home of the complainant, as, for example, if the 
carrier’s principal office were located in the east, or, if the carrier were 
a Delaware corporation, it could bring the suit in that State, thus pos- 
sibly requiring the shipper to make a transcontinental journey if he de- 
sired to participate in the defense of the order which he had secured. 

In Home Furniture Company v. U. S8., 271 U. S. 456, suit was 
brought to enjoin an order of the Commission authorizing the Southern 
Pacific Company to acquire control of the El Paso & Southwestern 
Railroad Company. Plaintiffs, residents of El Paso, Tex., brought the 
suit in the Western District of Texas. The Supreme Court held that the 
suit did not lie there. The proceeding before the Interstate Commerce 
Commission had been initiated by petition filed by the Southern Pacific 
Company, a corporation of the State of Kentucky, and by the El Paso 
& Southwestern, a corporation of the State of Arizona. The Supreme 
Court said (p. 461) : 
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‘‘The challenged order was made upon a petition, and neither 

party thereto resides within the Western District of Texas. It 

P related to transportation. Consequently, the court below was with- 
out jurisdiction.’’ 


Under the present bills that suit could be brought in the Western 
District of Texas, the residence of the party bringing the suit. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorials Committee 


Anthony F. H. Cavell, 2220 Hiawatha Street, Baton Rouge, Louis- 
liana. (2-4-46) 


Douglas Swift, Vice-President and General Counsel, D. L. & W. 
Railroad, 140 Cedar Street, New York, N. Y. (2-16-46) 





INTERSTATE COMMERCE ACT REVISED 


Copies of the Interstate Commerce Act, as revised to January 1, 
1946, are now available at the office of the Superintendent of Doev- 
ments, Government Printing Office, Washington 25, D. C. at 60ce per 
copy. 
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Consolidation of Railroads 


By Water McFarLanp? 


Preliminary Discussion 


The Association of American Railroads, in 1945, published a 
pamphlet report of 93 pages on ‘‘Consolidation of Railroads,’’ pre- 
pared by the Subcommittee on Consolidations of its Railroad Committee 
for the Study of Transportation.? On page 7 it was explained that the 
report was intended to provide a historical and factual summary of 
railroad consolidation, with such incidental discussion of the applicable 
law as seemed appropriate. 

The report uses the terms ‘‘consolidate’’ and ‘‘consolidation’’ in 
their popular sense, that is, any form of integration or unification of 
carrier properties under a single control or management. It. does not 
deal with what is sometimes referred to as ‘‘coordination,’’ which con- 
templates securing greater use of transportation facilities, and the avoid- 
ance of duplicate construction, by having two or more carriers make 
some arrangement for joint use of certain facilities, such carriers them- 
selves remaining under separate management.® 

The central and basic feature of the report is the ‘‘General Dis- 
eussion’’ (pages 6-38). It is preceded by a ‘‘Foreword’’ (pages III-IV), 
a ‘Table of Contents’’ (pages V-VI), ‘‘Conelusions and Recommenda- 
tions’? (page 1), and a ‘‘Summary’’ (pages 1-6). Four appendices 
follow the General Discussion, A ‘‘Notes Referred to in General Dis- 
eussion’’ (pages 38-75), B ‘‘Expressions of Views to Objectives, Ad- 
vantages, Disadvantages, and Necessity of Railroad Consolidation,’’ 
(pages 75-88), C ‘‘Excerpts from Report to the President, Dated De- 
eember 23, 1938, by the ‘Committee of Six’’’ (pages 88-89) and D 
“Brief Statement Regarding Experience of Chesapeake & Ohio and 
New York Central in Acquiring Weak Lines.”’ 

As indicated above, the purpose was to provide a reasonably com- 
plete background of information concerning railroad consolidation for 
use by any one interested in the subject, rather than to advocate par- 
ticular consolidation projects or seek to solve problems which might 
be confronted by those interested in some specific transaction. The eon- 
clusions and recommendations in the report represent the views reached 
as a result of the study and are of a general nature. 

At the outset the reports quotes from United States v. Lowden, 
308 U. S. 225, 232. The report says (page 6) : 





_1Mr. McFarland is Assistant General Counsel, Chicago, Burlington & Quincy 
Railroad Company. He was formerly President of the Association of Interstate 
Commerce Commission Practitioners. 

* Unless otherwise specified, page references will be to the A.A.R. pamphlet. 

% Footnote, page Ill. Note 2, page 38, refers to the summary of “coordination” 
by the President’s so-called “Committee of Six” in its report of December 23, 1938, 
to President Roosevelt, pages 29-30. 
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‘‘The Supreme Court of the United States has recognized that 
Congress has adopted consolidation of railroads as a policy to be 
pursued in the public interest, in saying: 

‘* * * As a result of the enactment of the Transportation 

Act, in 1920, consolidation of the railroads of the country, in 
the interest of economy and efficiency, became an established 
national policy, and the effective consolidation of the railroads 
in conformity to the provisions of the Act and to the plan of 
consolidation which the Commission was directed to prepare 
became a matter of public interest.’ (Italics supplied.) 


‘‘This does not mean that every conceivable proposed consoli- 
dation will be approved, but simply that the general principle has 
been adopted as a national policy.’’ 


This country was settled principally from the East. Thus, railroad 
development began along the Atlantic Seaboard. The gradual develop- 
ment of the railroad network through 1840, 1850, 1860, 1870 and 1880 
was traced (pages 7-8). 

Most of the railroads originally were local affairs. At one time there 
were more than 6,000 of them. There was rapid progress in consolida- 
tion of the small units, due apparently to such factors as the desire to 
serve important towns or to have access to tonnage-producing regions, 
the inability of some of the roads to pay their way, the greater efficiency 
possible with large operating units, and the inconvenience to and con- 
plaints of the public caused by a multitude of separate and independent 
companies (page 8). 

This tendency towards consolidation into larger operating units 
was checked, so far as competing railroads were concerned, by the en- 
actment of Federal and State ‘‘anti-trust’’ statutes. The report states 
(page 9): 


‘The general impression, when the Sherman Act was passed, 
was that it did not apply to railroads. (19). Although that act was 
approved July 2, 1890, a little more than three years after the en- 
actment of the Interstate Commerce Act, it was not until March 
22, 1897, that the United States Supreme Court, by a 5 to 4 de- 
cision, reversed the decree of the United States Circuit Court of 
Appeals and the Circuit Court for the District of Kansas, and held 
the Sherman Act applied to common carriers by railroad. United 
States v. Freight Assn., 166 U. S. 290. The next year, a similar 
conclusion was reached in United States v. Joint Traffic Assn., 
171 U. S. 505, the Supreme Court again reversing the judgments 
of the lower courts, this time in a 5 to 3 opinion, one Justice tak- 
ing no part in the decision. 

‘*While the cases just cited did not.deal with consolidation, the 
Supreme Court held that the Sherman Act embraced that subject. 
Probably the leading Federal case on the subject is Northern Secur- 
ities Co. v. United States, 193 U. S. 197, decided March 14, 1904. 
The Supreme Court, by a 5 to 4 decision, decided that the plan for 
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having the so-called Hill roads controlled by a holding company 
violated the Sherman Act. 

‘*Various other decisions under the anti-trust laws prevented 
or interfered with consolidation of railroads. Notable among these 
are United States v. Union Pacific R. R. Co., 226 U. S. 61, decided 
December 2, 1912, where it was held that purchase by the Union 
Pacific of 46 per cent of the stock of the Southern Pacific was an 
illegal combination in restraint of interstate trade (although legal 
in the State where the transaction occurred) ; and United States v. 
Southern Pac. Co., 259 U. S. 214, decided May 29, 1922, where it 
was held that acquisition in 1899 by the Southern Pacifie of a con- 
trolling part of the stock of the Central Pacific Railway Company 
constituted an illegal combination under the Sherman Act.’’ 


Federal Consolidation Policy Adopted 


Federal regulation of interstate railroads was of a negative and 
restrictive nature prior to 1920. Experience in World War I convinced 
Congress that it should adopt an affirmative policy, designed to insure 
to the country adequate and efficient transportation service at reason- 
able charges. It attempted to do so in the Transportation Act, 1920.* 

Senator Albert B. Cummins, who at that time was Chairman of 
the Senate Committee on Interstate Commerce, was largely instrumental 
in adopting consolidation of railroads as a national policy. He consid- 
ered it a key provision in any plan for an adequate system of transpor- 
tation under private ownership. The Senate Committee contemplated 
gradual unification into not less than 20 nor more than 35 rail systems, 
in accordance with a ‘‘plan’’ prescribed by a ‘‘Transportation Board.’’ 
Consolidation would be voluntary for seven years and compulsory there- 
after. On the other hand, the House Committee opposed compulsory 
consolidation and perferred to leave the matter to the Commission ; and 
its views prevailed. Among other things, the report states (page 11) : 


‘‘There seems to be no doubt that, while economies were ex- 
pected from consolidation, such economies did not afford the major 
reason for action by Congress in 1920. Consolidation was simply a 
means to an end, i.e., what was believed to be a well-rounded plan 
of regulation designed to provide an adequate system of transpor- 
tation. Much of the testimony before the Congressional committees 
had dealt with the difficulties resulting from the operation of weak 
lines in the same territory and in competition with strong rail- 
roads.”’ 


Amendments to Section 5 of the Interstate Commerce Act since 1920 
for the most part have been intended to clarify the law and facilitate 
consolidation. Some have strengthened the Commission’s jurisdiction 
and powers. One provision in the 1920 Act which interfered with the 





4 Wisconsin R. R. Comm. v. C. B. & Q. R. R. Co., 257 U. S. 563, 585; Dayton- 
Goose Creek Ry. v. United States, 263 U. S. 456, 478. 
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progress of consolidation was the requirement that the Commission 
prescribe a complete plan of consolidation, under conditions which made 
the task very difficult. 

The Commission recommended that the law be changed, and had 
considerable reason to believe that Congress would accede to its re- 
quest. Finally, in the absence of Congressional action, the Commission 
prescribed the ‘‘plan’’ called for by the statute. This did not occur 
until December 9, 1929, Consolidation of Railroads, 159 I. C. C. 522, 
wherein the Commission promulgated a plan for 21 systems, 19 of which 
were American and two were composed of Canadian lines operating in 
the United States. The Commission indicated a commendable willing- 
ness to modify its plan where good cause was shown. Probably the 
most important modification was that made in Consolidation of Railroads, 
185 I. C. C. 403, where, for Eastern Territory (excluding New Eng- 
land) the Commission changed its plan so as to provide for four instead 
of five systems (pages 12-14). 

In the Transportation Act of 1940, Congress relieved the Commis- 
sion from the duty of making such a plan. The report points out (page 
11): 


‘**Sinee that time, the initiative has rested with the railroads 
to propose such consolidations as they consider desirable, the Com- 
mission’s function now being to pass upon the merits of the respec- 
tive applications under the standards provided by Section 5 of the 
Act.’’ 


Unfortunately, considerable time was lost by the requirement for a plan 
and the delay either in promulgating the plan or amending the law. 
Before the plan was announced by the Commission on December 9, 
1929, the great stock market crash of that year occurred, and condi- 
tions have not been propitious since that time for extensive consolida- 
tion on account of the long depression, the great number of railroads in 
bankruptcy, and, later, the existence of World War IT. 


Consolidation Plans 
With regard to consolidation plans, the report states (page 12) : 


‘*Consolidation has been approached in two ways, which may, 
for convenience, be termed the practical and the academic. The 
practical method has been that of negotiating and effecting the 
various unifications which have resulted in the present large sys- 
tems. 





5 The Commission’s consolidation plan is discussed by Professor Sharfman in 
Volume III-A, “The Interstate Commerce Commission,” pages 474 to 501. He 
considers the consolidation plan one of the Commission’s outstanding achievements 
(Volume IV, page 372), but says, Volume III-A, page 485: 

“There can be little question that the Commission’s long delay in comply- 
ing with its statutory duty contributed in no small measure to the sterilization 
of Congressional policy as enacted in 1920.” 
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‘‘What we term the academic method, although sometimes em- 
ployed by very practical men, deals with comprehensive plans for 
allocating all the important railroads into a number of systems. 
As there has been very little support for consolidation into a single 
company for ownership and/or operation, consideration has been 
confined chiefly to the type of consolidation plan, the number of 
separate systems to be authorized, and the allocation of particular 
railroads to the various systems. 

‘There has been some divergence of opinion as to whether the 
public interest would best be served by ‘regional’ or ‘competitive’ 
consolidated systems. These terms are to a certain extent mis- 
nomers, and are apt to be misleading, but are in general use. They 
ean not be precisely defined. In general, the ‘regional’ form con- 
templates the elimination to a great extent of competition between 
railroads in large areas of the country; while the ‘competitive’ type 
would provide every major region of the country with at least two 
competing rail systems. However, in few territories would the 
interlacing of railroads afford opportunity for a clear-cut regional 
system, unless existing railroads were dismembered; and, on the 
other hand, many communities and areas of substantial extent even 
at present are served directly by only one line of railroad.’’ 


In addition to the Commission’s plan, the report gives a brief 
description of the plan devised by Mr. John E. Oldham of Boston, Mass., 
which probably was the first comprehensive plan to be given publicity ; 
and the so-called ‘‘Prince Plan.’’ The latter plan, providing for seven 
large railway systems and a small eighth system owned by Systems 5 
and 7, is the best known plan contemplating ‘‘regional’’ consolidation. 
It was given a good deal of publicity and was the subject of a careful 
study by the Federal Coordinator of Transportation (page 14). The 
Federal Coordinator disapproved of any ‘‘grand consolidation plan,”’ 
such as the Prince Plan, and said in a later report :* 


“It is difficult to visualize a grant by Congress of a right to 
private interests to monopolize railroad transportation within a 
great region, to say nothing of extending such authority, in one way 
or another, over the entire country.’’ 


The report also discusses briefly consolidation in Great Britain 
(pages 14-15). The Railways Act, 1921, dealt with 120 companies and 
provided for four amalgamated companies, averaging approximately 
5,000 miles each. Not only was the situation simpler than in this coun- 
try on account of the much smaller mileage involved, but Parliament is 
supreme in England and could and did direct all necessary steps to be 
taken, including the procedure and the manner in which compensation 
was to be determined.® 





®Senate Document No. 119, 73d Congress, Second Session, January 11, 1934, 
pages 21 to 29, 

7 House Document No. 89, January 29, 1935, page 39. 
., 2 !n notes (51) to (59) the report refers to analyses of British consolidation in 
Railway Amalgamation in Great Britain” (1923) by W. E. Simnett, addresses by 
Dr. W. M. W. Splawn and Commissioner Clyde B. Aitchison, and to a brief sum- 
mary by the Federal Coordinator. 
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Advantages and Disadvantages of Consolidation 


The report endeavors to set forth the advantages and disadvantages 
of consolidation (pages 18-29).® In order to avoid repetition, the report 
groups and classifies the advantages which might result in some eases 
from consolidation in the ‘‘Summary’’ (pages 2-3) : 


**(1) Advantages in Operation. 


(a) 


(b) 


(ec) 


(d) 


(e) 


(f) 


(g) 


Overhead expenses necessarily incident to the separate 
operation of numerous small railroads would gradually be 
reduced. 

The movement of traffic would gradually be concentrated 
over the most efficient routes with consequent increase in 
train tonnage and related advantages; there would be a 
tendency to eliminate circuitous routes and back-hauls. 
Such concentration over the efficient routes would result 
in greater utilization of locomotives and cars. 

Faster, more convenient and more reliable rail service 
would result from creating more single line movements 
under one supervision, operation over most direct routes, 
maintenance of such routes at highest standard, avoid- 
ance of delays at interchange points, the operation of 
fewer freight trains in the aggregate but quicker and 
more frequent schedules between all important centers. 
Joint terminal operations would be simplified. Greater 
utilization of trackage and other facilities at terminals 
and more efficient operation within terminals would be 
obtained. These advantages are not to be anticipated to 
the same extent through coordination. 

Larger systems would secure greater utilization of motive 
power and cars, better protect seasonal movements, ac- 
quire and use the most modern types of motive power and 
ears and accelerate retirement of worn out or obsolete 
units with consequent improvement in service and re- 
duction of maintenance cost. 

There would be greater standardization of locomotives 
and ears, track types and weights, signals and traffic 
control devices, and in repair parts for all of these. 
Standardization of design would permit purchasing 
equipment and materials in larger quantities with con- 
sequent advantage both to the purchasing road and man- 
ufacturers. 

Larger systems would be able to concentrate merchandise 
traffic, increase the average loading of merchandise cars, 
and thereby use fewer cars in such service. They could 
also afford to develop and keep on hand a reasonable 
supply of cars of special design for particular purposes. 


(h) Unnecessary lines of railroad could be abandoned. 





® This also is done in Appendix B, pages 75-88. 
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‘*(2) Advantages in the Conduct of Traffic Relations and Public 

Regulation. 

(a) Traffic policies and rate making would be simplified and 
made more uniform because of the smaller number of 
railroads involved; tariff publication would be simplified 
and the number of rate bureaus reduced. 

(b) Competition between large and well balanced systems, 
each capable of providing the best plant and equipment, 
would be more effective than is possible between poorly 
matched competing railroads. 

(ec) Regulation of railroads in the interest of the public, par- 
ticularly as to rates and divisions, would be simplified 
because a smaller number of strong systems, with more 
diversified traffic, operating, and climatic conditions, 
would tend to have more equally balanced earnings in 
relation to their financial needs. The problems encoun- 
tered in rate regulation because of the existence of ‘weak 
lines’ would gradually be eliminated because of the ab- 
sorption of such lines into stronger systems. 


**(3) Financial Advantages. 


(a) Financial policies of large systems would be more stable 
and could be projected further into the future; budget- 
ing of expenses could be more accurately determined, 
particularly extensive long range projects; less capital 
would be needed in future for expansion of rail facilities 
to provide for the total rail transportation needs of the 
country. 

(b) The number of corporations engaged in railroad oper- 
ation and the number of separate issues of securities 
gradually would be reduced. Banks, brokers, and in- 
vestment houses, as well as the investing public, would 
become more familiar with railroad securities as invest- 
ment media. 
General railroad credit and the market for railroad se- 
curities would tend to improve over a period of years 
because as a general rule the earnings of the larger sys- 
tems would be substantially greater in relation to their 
outstanding indebtedness and capital than would be pos- 
sible with a larger number of smaller systems. 

(d) Improved credit for the railroad industry as a whole 

would benefit not only investors but the entire public, 

because the ability of the railroads to secure funds needed 
for improvements would thus be strengthened. Waste 
incident to reorganization proceedings would be avoided. 

Larger systems, with more diversified traffic, operating 

and climatic conditions and direct access to fuel and 

other supplies, would be able to guard against the erip- 
pling effect of local drouths or disasters. 


(e 


— 


(e 


— 
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(f) Substantial savings in operating expenses and in inter. 
est charges would be expected to result from the form- 
ation of a small number of larger systems. The amount 
of such savings is difficult to estimate and depends on 
the character of the railroads involved, the degree of in- 
tegration already existing and other factors.’’ 


It is explained (page 3) that it would require careful investigation 
and an intimate knowledge of the surrounding circumstances to deter- 
mine just what advantages would inhere in any proposed consolidation. 

Objections to consolidation are largely of a negative character, 
that is, a denial that the advantages listed above, or any substantial 
part of them, will be realized (page 19). But, as the ‘‘Committee of 
Six’’ observed in its report to President Roosevelt on December 23, 
1938, page 31: 


**No objection could be urged today against consolidation that 
could not have been urged with much greater force against the ac- 
tual consolidations of the past. Yet without the consolidations of 
the past there would be no major rail systems of today. The prog- 
ress and accomplishments of the past are indicative of the possi- 
bilities of accomplishments of the same sort that may be realized 
in the future.”’ 


To the same general effect is the statement of the Federal Coordi- 
nator in his report of January 21, 1936, at page 48, which concluded: 


‘‘There is no reason to believe that opportunities for desirable 
combinations of this character have reached their limit.’’ 


Objections to particular consolidation projects are sometimes made 
by communities, individuals or groups whose immediate loss or injury 
appears to them greater than their share in the general benefit. Not 
all objections, however, are based upon a desire for continued expendi- 
tures to benefit local interests. Sometimes the objection is due to the 
particular form of the transportation, or to a fear that service will be 
curtailed or become poor. 


Features of Particular Interest 


Some of the subjects discussed which are of rather general inter- 
est are ‘‘ ‘Weak Lines’ of Railroad’’ (pages 21-23), ‘‘Economies To Be 
Effeeted Through Consolidation’’ (pages 23-25), ‘‘Competition’’ (pages 
25-27), ‘‘Protection of Railroad Labor’’ (pages 27-28), ‘‘ Compulsory 
v. Voluntary Consolidation’’ (pages 29-31), ‘‘Creation of a Planning 
Agency”’ (pages 31-35), and ‘‘The Formation of Transportation Com- 
panies’’ (pages 35-37). 

The problems of the weaker railroads played a large part in the 
adoption of consolidation of railroads as a national policy in 1920. Sen- 
ator Cummins was concerned particularly with the difficulty of main- 
taining uniform rates for strong lines and weak lines in the same terri- 
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tory, and with the problem of supporting weak lines which were deemed 
essential agencies of transportation. There is no precise definition of a 
‘“‘weak line,’’ and the condition of an individual railroad may change, 
due to economic conditions, such as exhaustion of the natural resources 
in the territory it serves, for example. 

The problem of ‘‘ weak lines’’ is not as acute as in 1920. One cause 
for concern was the dependence of some communities upon weak lines 
for transportation. Extensive development of other agencies of trans- 
portation, particularly motor vehicles, has greatly reduced apprehen- 
sion in this regard. Railroad reorganizations have effected very sub- 
stantial reductions in both debt and fixed charges of the reorganization 
roads. Weak lines have benefited from strengthening the Commission’s 
power to establish through routes and divisions of joint rates. 

Finally, it should be pointed out that, so far as the smaller rail- 
roads (Class II and Class III) are concerned, the problem gradually is 
being solved by the operation of economic conditions and the efforts of 
the various railroad managements. In 1920, such carriers numbered 
696, operated 9.6% of the total railroad mileage, and earned 2.5% 
of the railroad revenue of railroads of all classes. By 1940, the number 
had been reduced to 408, which operated 5.4% of the railroad mileage 
and earned 1.3% of the railroad revenue. It should be remembered, 
also, that the figures for 1940 include short lines which cannot be 
classed as ‘‘weak,’’ and which may have no desire to be included in 
any consolidation with larger railroads. 

The report points out that divergent views exist as to the economies, 
if any, to be realized from consolidation. It says (page 24) : 


‘‘Past experience, and an analysis of the views expressed on 
the subject, warrants the conclusion that, in general consolidation 
undoubtedly results in some economies. Whether the economies 
will be large or small depends upon many factors.”’ 


In summarizing the situation, the report points out (page 25) : 


** Another factor of great importance in this connection is the 
degree of ‘consolidation,’ as we are using this term in the loose 
sense of any form of unification. Obviously, the greatest oppor- 
tunity for saving is afforded where a single corporation for owner- 
ship and operation is the result of the unification of two or more 
roads. However, this is rarely the situation that exists at the out- 
set. As long as two or more separate corporations must be main- 
tained, particularly if they continue to operate separately, a part 
of the potential savings must be deferred until the unification has 
been made complete. Conversely, where there is a certain degree 
of unification already in effect, as for example, where one railroad 
controls another through ownership of a majority of the stock, 
or where one railroad leases and operates the properties of another, 
the opportunities for saving have been partially exhausted. In 
other words, the advances through the various steps usually re- 
sulting in a complete consolidation of two or more companies once 
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separately owned and operated generally result in some savings 
at each stage. This is one of the reasons why the subject of econ- 
solidation is of varying interest to the different large systems. In 
the case of a system where the integration of the various compan- 
ies has been under way for a long time, the possibilities for econo- 
mies still remaining ordinarily would be very much less than in 
the case of companies where the process is in the initial stages, or 
has not commenced. The conclusion seems warranted that, aside 
from other reasons for consolidation, it is in general justified by po- 
tential economies. This is true even though it may take a substantial 
period of time before the economies can be realized, on account of 
requirements for labor protection, as discussed later, and although 
such economies can not be expected to solve all railroad problems, or 
to afford the basis for immediate translation into rate reductions.’ 


With regard to ‘‘competition,’’ the report states (page 25) that it 
may be of various kinds, such as in rates or service, and may exist be- 
tween carriers of the same type, or of different types, or between com- 
binations of carriers. Unrestrained and unbridled competition does not 
help, but harms the public, as was recognized by the late Commissioner 
Eastman, both as Federal Coordinator of Transportation’® and as Di- 
rector of the Office of Defense Transportation,’! and by the Supreme 
Court.!” 

The report points out that shippers and business interests, while 
approving reasonable consolidation, desire to preserve a substantial 
amount of competition. It says that ‘‘the great. preponderance of opin- 
ion appears to have been, and probably still is, opposed to a small num- 
ber of regional systems and in favor of a larger number of ‘competitive’ 
systems.’’ On page 26 it is said: 


‘*Consolidation ordinarily reduces some kinds of competition, 
the extent of such diminution depending upon the nature of the 
consolidation. For example, where the transaction simply involves 
another step in the integration of a fairly compact system already 
under a single control, there may be very little difference in com- 
petitive conditions. Again, an ‘end-to-end’ consolidation is much 
less likely to reduce competition than are consolidations of rail- 
roads which are to some extent ‘parallel and competing.’ Even in 
the latter situation, however, the extent of competition before con- 
solidation is limited. 

‘‘The desirable features of competition, from the public stand- 
point, would be enhanced by consolidation, because the smaller 
number of strong roads, able as well as willing to give good service, 
would insure a higher quality of competition than ean be obtained 
from too many lines competing with and weakening one another by 
excessive competition.”’ 





10 Report of Federal Coordinator of Transportation, 1934, page 11. 
11 Statement made at hearings on S.942, June 15, 1943, pages 28. 
12 Texas & Pac. Ry. v. Gulf, Etc., Ry., 270 U. S. 266, 277, 278. 
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Opposition of railroad labor to consolidation projects is a serious 
obstacle, both from an economic and a political standpoint. ‘‘Savings 
resulting from consolidation may take a wide range, but most of the 
substantial savings are due in some degree to reducing labor costs.’’ 
(page 27) The report points out, however, that railroad spokesmen, 
such as Mr. Daniel Willard and Mr. Walker D. Hines, had emphasized 
the necessity for taking care of employees in effecting consolidations, 
some time before there was any provision in the law for labor protec- 
tion.'8 

The report concludes this portion of the discussion by saying 
(page 28) : 


‘*It seems to be generally recognized that, from a long-range 
viewpoint, it is in the interest of railroad labor for the industry 
to perform transportation service in the most economical and ef- 
ficient manner possible, thus enabling the railroads to develop the 
maximum amount of travel and transportation, and also to secure 
a greater portion of the total in competition with other agencies of 
transportation. The representatives of railway labor participated 
in drafting the recommendations of the Committee of Six to the 
President regarding consolidation, so it seems reasonable to be- 
lieve that railway labor recognizes the desirability of consolidation, 
subject to Governmental approval and to the conditions suggested 
(and now incorporated in the law), particularly that relating to 
the protection of employees affected by any consolidation project. 

‘*A partial solution of the labor difficulty can be expected from 
retirements, deaths, changes in occupation or absorptions in other 
positions and particularly on account of the Railroad Retirement 
and Unemployment Insurance Acts.”’ 


There has been a great deal of discussion throughout the years of 
“eompulsory’’ as contrasted with ‘‘voluntary’’ consolidation. On page 
30 the report says: 


‘‘Those most directly interested and affected appear to be 
overwhelmingly in favor of voluntary consolidation. This was the 
position taken by the representative of the National Industrial 
Traffic League, on behalf of shippers. A witness for the Chamber 
of Commerce of the United States testified that the membership had 
voted in favor of permissive railroad consolidation by a vote of 
1,309 to 125. The railroads’ legislative program in 1938 stated that 
the railroads do not favor consolidation according to some prescribed 





13 Labor protection was provided, temporarily, by Section 7(b) of the Emer- 
gency Railroad Transportation Act, 1933. In May, 1936, at the suggestion of the 
President, the railroads and the labor organizations entered into a job protection 
contract popularly termed the “Washington Agreement.” This did not cover 
certain situations, and the Commission, in authorizing a proposed consolidation, at- 
tached labor protective conditions (Chicago, R. 1. & G. Ry. Co. Trustees Lease, 233 
|. C. C. 21, 24-26), its power to do so being sustained in United States v. Lowden, 
#8 U.S. 225. The Transportation Act of 1940 contained specific requirements for 
the protection of labor in consolidations. 
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national plan, and that consolidation can best be brought about 
through negotiation, subject to the Commission’s approval, the 
question to be governed by broad considerations of the public in- 
terest, etc. The so-called Committee of Six, in its report to the 
President, said, ‘We do not think the country is ready for any 
compulsory system of consolidations.” Any such question should 
be deferred. The Committee’s recommendation was that the law 
be amended so as to ‘restore to the carriers all initiative in the 
matter, etc. That committee consisted of three railroad presidents 
and three railroad labor leaders, so it may fairly be considered as 
representing the views of the industry.”’ 


It also is pointed out that there are enoromus practical and legal 
difficulties which would ‘‘present almost insurmountable obstacles to 
compulsory consolidation within any reasonable time or at any time.” 


Federal Planning Agencies and Transportation Companies 


As incidents to the report, there are discussions of the creation of 
a planning agency (page 31), and of the formation of transportation 
companies (page 35). The report concludes that there is no need for 
a Federal planning agency so far as consolidation is concerned. ‘‘On 
the contrary, the creation of such an agency might hamper voluntary 
consolidation.”’ 

As to transportation companies, the report states that it is not the 
function of the subcommittee to discuss the siuation at length, but the 
report would not be complete without reference to the other agencies 
of transportation. ‘‘They, also, are undergoing a process of consolida- 
tion.’’ The report quotes the views of various persons regarding ‘‘trans- 
portation companies’’ and says (page 36) : 


‘*Consolidation of the respective agencies of transportation 
(other than carriers by air) is governed by Section 5 of the In- 
terstate Commerce Act. Whether or not carriers of different types 
should consolidate depends upon many considerations. Each case 
should stand upon its own merits, both in the original decision of 
the carriers to seek authority, and in the determination by the reg- 
ulatory body that consolidation is consistent with the public inter- 
est. It does not serve the public interest to have a statute or a gen- 
eral rule which precludes consideration of such proposals upon their 
merits, or which discriminates against one or more types of car- 
riers. The law contemplates equality of treatment for shippers and 
the same principle should govern regulation of carriers.’’ 


Conclusion 


The report reached the conelusion (page 1) : 


‘*Consolidation along natural and evolutionary lines, initiated 
after thorough consideration of the particular projects, and subject 
to the safeguards provided in the Interstate Commerce Act, is in 
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the interest of the carriers, their employees, and the public. Con- 
solidations of this sort have been pursued with good results for 
almost 100 years.’’ 


It recommended that consideration be given to amendment of the pres- 
ent law so as to eliminate heavy taxes and fees which operate as an 
artificial barrier to consolidation and to provide a Federal statute to 
govern acquisition of shares of stock of dissenting stockholders to fa- 
cilitate consolidations authorized by the Commission. 

Although the report favors the further consolidation of railroads 
along natural and evolutionary lines, it contains words of caution (page 
1): 


‘‘No miracles are to be anticipated, and possible economies 
are sometimes exaggerated in the public mind, particularly in the 
ease of railroad systems which already are fairly well integrated, 
but potential economies are believed to be sufficiently substantial to 
justify further consolidation of railroads in certain instances.”’ 


One of the chief values of the report to any student of consolida- 
tion is the wealth of source references contained in the appendices and, 
to some extent, in the text. It is, of course, impossible to include many 
of such references in a review. 

Perhaps the most striking thing about the report is the apparently 
inevitable trend towards a pattern of consolidation despite obstacles. 
This is discussed in some detail at pages 15-18, but the following sum- 
mary (page 6) suffices for present purposes: 


**Class I railroads numbering 186 in 1920 had been reduced 
in number principally by consolidation (except one abandoned) to 
133 in 1940. Of these 133 there were 20 roads with 38 affiliated 
Class I roads classified as ‘Systems’ in the 1940 Commission re- 
ports that earned £0% of the total revenue of all Class I roads. Of 
the remaining 75 Class I roads that earned 20% of railroad reve- 
nues, nine are included in the two large Canadian systems, some 
were jointly owned bridge or feeder lines, and securities of others, 
while independently operated, were owned in part by one or more 
railroads, indicating possible trends toward further consolidations.’’ 


While consolidation seems slow, if viewed on a year to year basis, it 
is obvious that substantial progress actually is being made. Appar- 
ently economic forces exert a steady and irresistible pressure towards 
consolidation into competitive systems, and the fundamental problem 
seems to be to guide such forces into channels which will produce re- 
sults ‘‘consistent with the public interest.’’ 









The Supremacy of Law* 


By Davin A. Stmmons 


Scientific search into atomie energy was a search for law. All 
scientific research is a search for law. Law is that which governs action. 
In every scientific laboratory in the world, matter and energy are manip- 
ulated under controlled conditions until a law is made manifest. Con- 
ditions are then standardized and the functioning of the law is studied. 
The material is exactly analyzed, weighed and measured, as is the 
energy applied at a given pressure and temperature. The result is then 
uniform. Step by step, we find that the universe, the world, matter, 
energy, are all governed by law. Step by step, each new scientific law, 
when discovered, is announced to the scientific world, and in each in- 
stance it is found that the new law was not created by man, only dis- 
covered. But, when discovered, it is found to be perfect, to be certain, 
to be without exception and universal in its application. 

Not so man-made law. In the field of human relations man has 
not been satisfied merely to discover law but has assumed the function of 
creating law. The most painstaking effort and research in the field 
of human law-making has resulted in products which have been able to 

function only haltingly at best. 


Law Must Be Certain and Understandable 


We have failed to apply even the first lesson of natural law: To be 
supreme, the law must be certain; much less the second: To be usable, 
the law must be understood. 

If the law is not certain, it is not true law. If it is not understood, 
it cannot be used. If there are no standards, they cannot be upheld. 
Perhaps the time has come to draw some lessons from the laws of nature. 

Rousseau said that in his time man, who had been born free, every- 
where was in chains. Today most men are free, but as we look about 
the human scene we must confess that man, who was born in a uni- 
verse of order, is everywhere in confusion. 


Four Phases of Present-Day Confusion as to the Law 


Four phases of this confusion are of particular interest to us, and | 
propose to refer to them briefly. They are: (1) Uncertainty in judicial 
decisions ; 

(2) Administrative procedure ; 

(3) Industrial warfare; and 

(4) International organization. 





* Address delivered by Mr. Simmons on December 17, 1945, as President of the 
American Bar Association at its annual meeting in Cincinnati, Ohio, December 17, 
1945, and reprinted from American Bar Association Journal. Mr. Simmons, who 
lives in Houston, Texas, has long been an interested member of the Association 
of Interstate Commerce Commission Practitioners. 
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Each one is sufficiently complicated and important to be the sub- 
ject of many volumes, but I treat them briefly as they relate to the 
supremacy of law. 


1. Uncertainty in Judicial Law. 


Recently I participated in a ceremony commemorating the one- 
hundredth anniversary of the birth of Chief Justice Edward Douglass 
White. In preparation for that event I made some study of his life and 
judicial career. I found that in his twenty-seven years on the Supreme 
Court of the United States he wrote 700 majority opinions, ten con- 
curring opinions, and only thirty-three dissents. 

Some men called him a progressive, some called him a conservative, 
but on his record he was a great judge who recognized that the first 
principle in the supremacy of law was certainty. He found it necessary 
to dissent in less than five per cent of his opinions. Lawyers could ad- 
vise their clients as to applicable rules of law with reasonable certainty. 

Today we do not find the law in this happy situation. In 1943 in 
the Supreme Court of the United States dissents were filed against 
forty-four per cent of the opinions of the Court. In 1944 there were 
dissenting opinions in sixty-three per cent of the cases. During the 
last term of Court there were almost as many dissents or qualified 
conecurrences as there were majority opinions. 


Why Uncertainty as to the Applicable Law? 


Is the applicable rule of law really so difficult to ascertain? Or is 
each judge seeking to extract from the atmosphere about him, or from 
his personal sense of justice—social or otherwise—his own notion of 
equity, which he writes into the law? 

White took the position that the Supreme Court was intended to 
be a stabilizing influence and one that made for certainty and uniform- 
ity in the law. In his first opinion on a great constitutional question, 
his dissent in the Pollock case, he said: 

**My inability to agree with the Court in the conclusions which it 
has just expressed causes me much regret. Great as is my respect for 
any view by it announced, I cannot resist the conviction that its opinion 
and deeree in this case virtually annuls its previous decisions in regard 
to the powers of Congress on the subject of taxation, and is therefore 
fraught with danger to the Court, to each and every citizen, and to the 
republic. The conservation and orderly development of our institu- 
tions rests on our acceptance of the results of the past, and their use as 
lights to guide our steps in the future. Teach the lesson that settled 
principles may be overthrown at any time, and confusion and turmoil 
must ultimately result. In the discharge of its function: of interpret- 
ing the Constitution, this Court exercises an august power. It sits re- 
moved from the contentions of political parties and the animosities 
of faction. It seems to me that the accomplishment of its lofty mission 
can only be secured by the stability of its teachings and the sanctity 
which surrounds them. If the permanency of its conclusions is to 
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depend upon the personal opinions of those who, from time to time, may 
make up its membership, it will inevitably become a theatre of political 
strife, and its action will be without coherence or consistency ... The 
fundamental conception of a judicial body is that of one hedged about 
by precedents which are binding on the Court without regard to the 
personality of its members. Break down this belief in judicial con- 
tinuity, and let it be felt that on great constitutional questions this 
Court is to depart from the settled conclusions of is predecessors, and 
to determine them all according to the mere opinion of those who tem- 
porarily fill its bench, and our Constitution will, in my judgment, be 
bereft of value and become a most dangerous instrument to the rights 
and liberties of the people.’’ 


Revision of Decisions For the Sake of Expediency 


White agreed with Kent that ‘‘the revision of a decision very often 
resolves itself into a mere question of expediency.’’ Trained in the civil 
law where the code is an instrument of stability, he recognized that the 
only substitute for chaos in the common law was the doctrine of stare 
decisis and the willingness of the Court to follow precedent. One has 
but to look upon the state of the law today to know that he was right. 

Justice is not an exactitude. Hence, when men talk of justice they 
mean their conception or notion of justice. If all men had the same 
background, the same training, the same experience, the same motives, 
the same aspirations, then maybe they would have the same notion of 
justice. Judges think of their function as the administration of justice, 
whereas the lawyer, who operates in the same field on the opposite side 
of the bench, recognizes his function as the practice of the law. I am 
inclined to the view that we would do well to stress the idea of law. 


Uniformity of Interpretation of Constitution and Laws 


If constitutions and laws are to have any meaning, their interpre- 
tation must be uniform when applied to the same facts and cireun- 
stances, irrespective of the persons before the court. Provisions of the 
constitution and the law which are unchanged by any amendment can- 
not mean one thing today and the opposite tomorrow, if this is to be a 
government of laws and not of men. 

I vigorously dissent from any theory that the law means whatever 
the judges say it means, if that is interpreted to permit the judge by 
legal ‘‘double-talk’’ to read into the law his personal, political, social or 
economic theories. Constitutional law means what the people wrote and 
intended; statute law means what the legislative body wrote and 
intended ; and the common law means what the people of the trade or 
community accepted and practiced. The function of the judge is to 
determine what that law is, and to apply it to the facts of the case be- 
fore him, and he is no judge but a partisan if he changes either the 
law or the facts to suit his own notions or those of anyone else. 
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The Claims of “Justice” Against Law 


I paraphrase an opinion by a judge in my state written almost a 
hundred years ago when the claims of ‘‘justice’’ as against ‘‘law’’ were 
urged upon him: 

Justice is the dictate of right, according to the common consent of 
mankind generally; or of that portion of mankind who may be asso- 
ciated together in one government, or who may be governed by the 
same principles or morals. 

Law is a system of rules devised upon an enlarged view of the rela- 
tion of persons and things as they practically exist. 

Justice is a chaotic mass of principles. 

Law is the same mass of principles classified, reduced to order, 
and put in the shape of rules agreed upon by an ascertained common 
consent. 

Justice is the virgin gold from the mines that has its intrinsie worth 
in every case, but is subject to a varying value according to the scales 
through which it passes. 

Law is the coin from the mint, with its value ascertained and fixed, 
with the stamp of the government upon it to denote and insure its cur- 
rent value. 

The act of molding justice into a system of rules detracts from its 
eapacity of abstract adaptation in each particular case, and in each case 
the rules of law are usually but an approximation of justice. 

Nevertheless, mankind have generally thought it better to have their 
rights determined by such a system of rules than by the sense of justice 
of any man or set of men whose duty it may have been to judge them. 

Whoever undertakes to determine a case solely by his own notion 
of its abstract justice breaks down the safeguards under which prin- 
ciples of justice have been erected into a system of law, and thereby an- 
nihilates law. 

A sense of justice, of course, must have an important influence with 
every well organized mind in the adjudication of cases. 

Its proper function is to superinduce an earnest desire to search 
out and apply in their true spirit the appropriate rules of law. 

To follow the dictates of justice when in harmony with the law must 
be a pleasure, but to follow the rule of law in its true spirit, to what- 
ever consequences it may lead, is the sworn professional duty of every 
judge and lawyer. 

I know of no finer statement of the difference between justice and 
law than that made by this old-time judge. Justice is an ideal and a goal 
for which we must strive, but in the practical affairs of life a fair ad- 
ministration of the law is of the utmost importance not only for law- 
yers but for the welfare of our country. 


2. Administrative Law. 


In 1937 The President of the United States recommended a plan 
for the separation of judicial and prosecuting functions in administra- 
tive agencies. He stated that the present form of administrative tribu- 
nal, which performs ‘‘administrative work in addition to judicial work, 
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threatens to develop a ‘fourth branch’ of the Government for which 
there is no sanction in the Constitution.”’ 

The American Bar Association has been working for a number of 
years to bring about improvements imperatively needed in the field of 
administrative bureaucracy. To bring order into this chaotic field, 
several courses of action are needed. 

First: There must be a fair Administrative Procedure Act—either 
the pending MeCarran-Sumners Bill or its equivalent. 

Second: Congress should specifically state and limit the powers 
which it has delegated to administrative agencies. 

Third: Congress should recapture its legislative power and, through 
its own committees and agencies, draft all subordinate rules and regu- 
lations needed to supplement acts of Congress. Without here elabor- 
ating my views on how this may be done, I refer to my article on this 
subject in the February, 1945, Journal of the American Bar Asso- 
ciation (page 63). 

Fourth: Congress should create a system of minor federal courts, 
localized throughout the country where they would be available for 
the prompt hearing of the multitude of cases now tried by the exec- 
utive establishment. With such changes we would be assured of an 
even-handed administration of the law before trained and impartial 
members of the judicial establishment. 


The Cross-Roads Between Freedom and Subservience 


At some time this nation will surely stand, without knowing it, at a 
crossroads which point one way to freedom and order, and the other 
way to bondage and chaos. Many people cite good reasons for saying 
that the day of choice is at hand. 

If we pass blindly on, we may find ourselves so used to bargaining 
rather than adjudication, and so accustomed to politics rather than legal 
administration, that we will neither recognize nor appreciate a govern- 
ment according to law. This is not said in a spirit of legal isolationism. 

The antidote for arbitrary power is not a struggle against all pow- 
er—to the point of depriving governments of the means to govern and 
protect. Dictatorship v. anarchy, though delusively opposite and con- 
veniently simple labels, are extremes and not alternatives. They cur- 
rently stand for things which are equally opposed to that ‘‘ government 
under law’’ which the civilized world has sought for more than 2000 
years and has occasionally achieved. We have achieved it here on this 
continent, and the issue is whether we shall retain it or see it frittered 
away, bit by bit, as expediency and indecision dictate. 


3. Industrial Warfare. 


Lawyers appeared on the scene in historic times in response to a 
public need for some group who would point out that might was not the 
equivalent of right and that trial by battle was the poorest conceivable 
method of settling controversies. Law and evidence have now become 
the accepted substitute for force in all personal and business contro- 
versies where the law prescribes rights and duties. 
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In two fields, however, force is still the usual means of attempt- 
ing to settle controversies which could be settled better, and with an 
infinitesimal per cent of the cost, by negotiation, conciliation, arbitration 
or adjudication. I mean international warfare and industrial warfare. 

I eannot conceive of a single issue between labor and capital, or be- 
tween employee and employer, that can be settled justly by a lockout or 
a strike. When I read of new strikes every day, I feel a sense of frus- 
tration for democracy. Whether it is labor or capital that is to blame 
is not of any particular importance. 


Making the Processes of Democracy Work 


What is important is that we make the processes of democracy 
work and that we find some method of settling these controversies to 
the exclusion of force and warfare. I am in favor of negotiation, con- 
ciliation, mediation, arbitration and adjudication. When the differences 
between man and man, group and group, nation and nation, are deter- 
mined by agreement, or, that failing, by evidence and law rather than 
by force, democracy is functioning; and the lie is given to those who 
say self-government is an impractical and unworkable theory. 

One of the major causes of industrial unrest is that the reciprocal 
rights and responsibilities of labor and management are in a state of 
uncertainty. We hear a great deal about the rights of the employee and 
the rights of the employer, but nothing from either about their re- 
sponsibilities to the other. Yet employment is a relationship into which 
is merged both rights and duties. These should be clearly defined. 


Self-Imposed Restraints on Strikes and Lockouts 


This need not be done by compulsory legislation. I think there is 
another remedy—self-imposed restraint, exercised by both sides. There 
is a verse in the Old Testament to the effect that where there is no re- 
straint, the people perish. Certainly it is true that the democracies of 
the past have usually perished from want of restraint. 

Does anyone think our form of government could survive a pro- 
longed strike in which two great organizations, each with millions of 
members, were fighting each other and, from lack of restraint on one 
side or the other, had determined to persevere to the last extreme of 
bitterness? Would the public stand idly by if all employers in the 
nation combined to crush labor by a concerted lockout from one end of 
the country to the other? The question answers itself. 


Conference Groups Suggested for Industrial Communities 


Probably neither situation will ever develop, but it is certainly time 
for both sides to realize that the great development and prosperity of 
this country came about through the cooperative effort of capital and 
labor, and not from their strife. 

In every community where there is an industrial problem I think a 
conference group should be organized, large enough to give representa- 
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tion to all elements of labor and to all types of employers, but small 
enough to permit personal contact and full opportunity for discussion 
of mutual problems. Whatever the problems are, the first step toward 
their solution is free discussion. 


A Pattern from the Lawyers’ Notebook 


A pattern can be taken from the lawyers’ notebook. A few vears 
ago in all parts of the country there were local controversies between 
lawyers, on the one hand, and bankers, on the other, concerning the 
drawing of wills and the administration of estates in probate. There 
were similar jurisdictional quarrels between the lawyers and the real 
estate people over the drawing of instruments and the closing of real 
estate transactions. In many communities the parties decided to fight 
it out, each claiming its rights were exclusive of the other’s. Consid- 
erable litigation resulted. 

In other places local groups were formed to discuss the common 
problems and see if there was some line of demarcation that could be 
fixed. When the controversy passed from the local to the national 
stage it was determined that negotiation and conciliation were prefer- 
able to conflict. Conference groups were then formed between the 
American Bar Association, on the one hand, and the American Bankers 
Association on the other, to discuss trust and probate problems, and 
another group between the lawyers and the realtors to determine the 
real estate disputes. 

Agreements were negotiated, promulgated, and have been generally 
accepted throughout the country. The rights of the various parties are 
now understood, and, being understood, are respected. 


Why Not Such a Method in Labor Relations? 


Why would not such a method be feasible in labor relations? Out 
of such conferences could come standards of conduct and codes of 
ethics. The code of ethics of the lawyers and that of the doctors speak 
largely of their responsibilities. When the employer and the employee 
begin to think and speak in terms of their responsibilities to each other, 
the matter of rights will take care of itself. This is the method of 
democracy. It is self-restraint, without which there is no lasting hope 
for our form of government. 

Last February in speeches in Detroit and Los Angeles, both great 
industrial centers, I made the suggestion that local conference groups 
be organized to work out codes of ethics for both employer and employee. 
The speeches received a good deal of local publicity in each place; and 
I had letters, not only from lawyers, but also directly from some labor 
people, manifesting their interest in the idea. 

The President of the Los Angeles Bar Association appointed a com- 
mittee to see what the bar association could do to help bring about the 
establishment of a voluntary code between Management and Labor in 
that community. 
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The last of March the President of the United States Chamber of 
Commerce and the presidents of the American Federation of Labor and 
the Congress of Industrial Organization issued a general statement 
on labor-management cooperation. In June Senator Vandenburg, on 
returning from the San Francisco Conference where all sorts of difficult 
problems were ironed out in the conference rooms, suggested that the 
Secretary of Labor call a national conference of industrial and labor 
groups to work out the ever-increasing controversies between Manage- 
ment and Labor. 


Services Were Declined as to Labor-Management Conference 


Shortly thereafter, I tendered the services of the American Bar 
Association to the organizers of the Labor-Management conference and 
to the Secretary of Labor. I was courteously thanked but was told that 
Labor and Management felt they could better settle their difficulties 
without intervention, even that of a great body of lawyers who in their 
practice represent both Management and Labor and that group even 
more important, the general public. 

Two weeks ago, with the rest of the country, we read that the 
national Labor-Management conference had adjourned in failure. We 
were distressed, but not surprised. Our lack of surprise was not 
that of the pessimist who had expected little or nothing from the con- 
ference, but that of experienced lawyers who, in a thousand instances 
from the smallest hamlet to the largest community in the country, have 
seen dissent and disagreement grow and flourish when men of opposite 
views square off at each other to demand their respective rights. 

If there were lawyers present at the conference, they were there, 
not as the principal negotiators in an effort at conciliation and compro- 
mise, but merely as technical adjuncts of the aceredited spokesmen of 
the business men and the labor leaders who did the talking and made 
the demands. 

Something in human nature always seems to make it difficult to re- 
cede from a demand publicly made. Every lawyer knows that his 
chances of compromising a law suit are infinitely greater if he ean 
meet with the attorney for the other side out of the presence of his 
client, where the two, whose business is to know not only rights but re- 
sponsibilities and who know the method of compromise and conciliation, 
can concede some merit to the opposition without losing face. It was 
with this in mind that I tendered the services of the American Bar 
Association to the conference. 


Lawyers Should Step In and Help 


Since the efforts of Labor and Management to solve their own prob- 
lems have resulted only in increased industrial warfare, it is obviously 
high time for the lawyers to step in and see that settled principles of 
law are applied to this field. Just as international warfare must be 
ended, so, too, must industrial warfare, and in lieu thereof we must 
substitute the processes of law. 
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I do not intend to analyze or express any opinion on the various 
bills pending in Congress dealing with one or another phase of this prob- 
lem. There is one obvious step that we as a profession may take, and 
I recommend it to you. That is the establishment of a Section of Labor 
Law where lawyers representing both labor and capital can meet and, 
around the table, commence the solution of these terrible problems, 

I have the utmost faith in the fairness of the average lawyer and I 
believe that if we can draw into a Labor Section hundreds of lawyers 
from all parts of the country, who will combine their knowledge, expe- 
rience, and judgment, principles of conduct will crystallize which can be 
immediately used in the settlement and solution of individual problems 
which arise in the field. Such a section could study labor law as a 
science, promote its fair and just administration, encourage uniformity 
throughout the nation in the handling and settlement of such problems, 
and thereby promote, not only justice and human welfare, but industrial 
peace and the supremacy of law. 


4. International Organization. 


War between nations, too, is a resort to force to settle issues which 
could be better settled in some peaceful way. The development of the 
atomic bomb, with which civilization can now dstroy itself, has made 
it absolutely imperative that we find some substitute for force in the 
settlement of international disputes. 

The American Bar Association has taken an active part in the move- 
ment to bring justice and law into international affairs. The creation 
of the United Nations Organization is a great step toward this end, 
and the American Bar Association, as one of the consultants at San 
Francisco, is proud to have had a part in the commencement of an Or- 
ganization which is destined to have the profoundest effect upon our 
lives and upon the life of our country. 

The provision made in the Charter for the pacific settlement of in- 
ternational disputes is heartening to those who believe in the supremacy 
of law. Each party to a dispute pledges itself to seek a solution, first, 
by negotiation, inquiry, mediation, conciliation, arbitration or judicial 
settlement. If the parties themselves fail to settle a dispute which 
threatens international peace and security, the Security Council, as the 
representative of the community of nations, intervenes. Legal dis- 
putes will normally be referred to the International Court of Justice, 
while non-legal disputes will be investigated and settlement recommend- 
ed on such terms as may be deemed appropriate. If the recommended 
settlement is not complied with, sterner measures may be employed, in- 
cluding the use of armed forces. 

Under article 43 all members agree to make available to the Secur- 
ity Council certain armed forces and facilities to maintain international 
peace and security. Such a use of force to uphold law is a proper police 
function, and to that end we might tender the use of any modern weap- 
ons we possess, however formidable, including the atomic bomb. 
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“Veto Power” May Frustrate Success of the UNO 


My praise of the United Nations Organization is tempered by the 
knowledge that its high destiny to maintain international order may be 
frustrated by the ‘‘veto power’’ retained by each of the five permanent 
members of the Security Council. In the advancing development of law 
administration the old requirement for a unanimous jury verdict is 
giving way to a two-thirds or three-fourths vote in civil cases. While 
unanimity is still required in capital criminal cases at the trial level, 
appellate decisions in both civil and criminal matters are made by 
majority vote. The Constitution itself may be amended by vote of 
three-fourths of the states. The only veto recognized in our political 
system is that of the Executive in legislative matters, and that may be 
overruled by a two-thirds vote of the Congress. 

The veto confronts the world with the choice of unanimity or frus- 
tration. Unanimity purchased at such a price can produce only the low- 
est common denominator in international law and political morality. 
Sitting on the brink of the atomic age, the world needs, not the lowest, 
but the highest, concept of international law and political morality. 
International order and world security hang on a slender thread, in- 
deed, if the settlement of disputes must await the unanimous concur- 
rence of all major powers. The United States should take the lead 
to amend this provision. 


Conclusion 


If judicial law is uncertain, if administrative procedure is in con- 
fusion, if industrial relations have degenerated into warfare, and inter- 
national affairs into the anarchy of recurrent war, what is to be done 
about it? 

What was done about the confusion, the frustration, and the in- 
cipient warfare between the Colonies which followed their successful 
War for Independence? They agreed upon a successful formula that 
guaranteed the supremacy of law. They raised standards to which the 
wise, the good and the honest might repair. 

In the fields of law it is our responsibility to raise those standards, 
to see that they are just, to see that they are certain, to see that they 
are undersood. 

Let us be about the task. 








Response of Natienal Industrial Traffic League on 
Topics in Lea Transportation Survey (H. R. 318) 


The National Industrial Traffic League, ‘‘as a country-wide organ- 
ization representing shippers and receivers of freight and users of 
transportation,’’ has made public its response to topics suggested by 
Chairman Clarence F. Lea of the Committee on Interstate and Foreign 
Commerce of the House of Representatives in respect to his resolution 
318. 


LEAGUE STRESSES FOUR OUTSTANDING PRINCIPLES 


In the letter of transmittal to the House committee, four prin- 
ciples are stressed. These are: 

At all times there have been three outstanding principles which 
have been regarded by the League as of highest importance: (1) The 
continuation of private operation and ownership of the railroads and 
other agencies of transport; (2) the continuation of the organization 
and functioning of the Interstate Commerce Commission as an inde- 
pendent regulatory tribunal reporting only to the Congress; and ‘(3) 
that the whole scheme of regulation of carriers shall preserve to the 
shipping public the proper advantages of each mode of transportation, 
with full regard to the rights of the owners to a fair return on their 
properties devoted to the public use. 

There may now be added, in view of proposals or discussions of 
recent vears, the further principle implicit in the League’s position, 
(4) that transportation is a function and transportation companies are 
agencies for the service of the public, to move the goods and carry the 
passengers in free flow of commerce wherever the citizens want the 
transportation, and that as such servant performing a public function, 
transportation should not be regarded or treated as a vehicle for social 
or economic experiments or for refashioning general economic conditions 
or solving social problems as have been mistakenly proposed or contem- 
plated in reports and discussions in certain circles or quarters. 

The letter is signed by members of the Subcommittee on Trans- 
portation Policy of the League, Messrs. W. H. Day, Chairman, Charles 
W. Braden, Alonzo Bennett, F. F. Estes, A. H. Schwietert, Charles R. 
Seal, and John S. Burehmore (ez officio), and by Messrs. Alonzo Ben- 
nett, President, A. H. Schwietert, Vice President, I. F. Lyons, Chair- 
man Executive Committee, and Edward F. Lacey, Executive Secretary. 


NATIONAL TRANSPORTATION POLICY 


On this subject the League said in part: 

‘‘There can be no valid criticism that there is no declared national 
policy dealing directly with transportation. 

The preamble added to the Interstate Commerce Act September 18, 
1940, is a clear statement of the national policy in respect to surface 
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transportation, and this has been regarded as satisfactory alike to the 
shipping public and the carriers. This is to be accepted as supple- 
mented by the rate-making policies expressed in Sections 15a (2), 216 (i) 
and 307 (f), and by principles reflected in various sections of the Inter- 
state Commerce Act, all of which taken together constitute a complete 
congressional statement of the National Transportation Policy. Such 
statement should be enlarged to embrace domestic air transport. 

Preserving the American plan of private enterprise is recognized 
impliedly in the statutory declaration of transportation policy as a 
paramount objective. ’’ 


‘“‘The declared national policy does not require restatement of sub- 
stantial modification, other than as to air transport and coordination. 
The declaration of policy should contain an explicit statement to the 
effect that the public is best served by a national transportation sys- 
tem. privately owned and operated. The methods and procedures and 
detailed provisions of regulatory law by which such stated policy is 
implemented do not demand any overhauling or great changes. The 
laws presently in force are in the main adequate, sensible, satisfactory 
and a tribute to the wisdom of the Congress.”’ 


1. C. C. Terminal Service Decisions Criticized 


Evidently referring to some of the decisions of the Commission 
in Ex Parte 104 with respect to terminal services, the League states: 

‘Decisions of the Commission have jeopardized the integrity of the 
American system of freight rates, tending to break down the carrier 
services and charges, in the direction of adoption of the traditional Eng- 
lish system of rates and English treatment of services. Further, de- 
cisions of the Commission dealing with various matters of carrier serv- 
ices have reflected the thought that the minimum of service as regards 
speed, frequency, or general quality should be regarded as the standard, 
beyond which any better service rendered is to be treated as a premium 
matter. The carriers have not supported the Commission in such atti- 
tude and have rather criticized measures tending to defeat a policy of 
making their services of greatest value to the shipping public. 

‘*Particularly the Act should be amended so that the transportation 
obligation of the railroads (as well as other agencies of transportation) 
is what the carriers themselves have defined it to be—regardless of what 
the Commission may choose to declare—and extends from the place of 
origin from which the goods are taken to the final place at destination 
and the basic freight rates continue to cover inculsively all services at 
origin and destination as well as across country, under what has been 
the traditional American freight rate system. 
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REGULATION 


Competition in Transportation Essential, Competition in 
Regulation Undesirable 


The League is emphatic in recommending against regulation by 
various Government agencies of different forms of transportation. It 
said in part: 

‘‘There could be no assurance that something wisely done by one 
regulatory agency to the benefit of one type of carrier would not be 
undone by another regulatory agency concerned with other carriers. 
In a word, competition in transportation is essential, competition in 
regulation is undesirable. 

The declared National Policy contemplates equal protection of the 
law to carriers engaged in all forms of transportation without prejudice 
or favor among them. Without any such fostering as would substitute 
Government guaranties and support, in place of the responsibilities of 
private management and operation, such general policy would be the 
more difficult, if not impossible of execution, when dependent on the 
varied or conflicting opinions and discretions of several administrative 
bodies in place of entire responsibility in one regulatory agency. 

The public will choose for itself (by the daily actions of its in- 
dividual citizens as shippers or passengers) what type of transporta- 
tion is best suited for particular traffic, all things considered, without 
delegation of power to any Government agency in the way of allocating 
business among carriers or types of carriers. Regulation should be 
confined to preventions of abuses, unfair practices, and excesses, rather 
than extending to responsibilities of management.’’ 


Importance of Independent Regulatory Agency 


As to this, the League said: 

‘‘The League’s position has been that public regulation of trans- 
portation must be administered by a permanent, independent, and non- 
political body having a continuing and dependable policy and through 
definite statutory provisions which will register the will of the Congress. 
Its decisions must be or records openly and publicly made and it must 
be removed from influence by executive and legislative officers or from 
any political ageney or source. 

To accomplish the over-all objective of a sound and well-nourished 
transportation system efficiently and economically managed in the pub- 
lie interest, a single regulatory agency seems essential. 

(ec) Commission reorganization. If authority over air transpor- 
tation is vested in the Interstate Commerce Commission, to a limited 
extent some readjustment of its staff and bureaus will be necessary, not 
amounting to a general reorganization. 

In the Transportation Act of 1940, the Congress amended Section 
17 so as to require of the Commission, in arranging its work among di- 
visions, the assignment or reference to be on a functional basis, or 
according to the character of regulation to be exercised, and not ac- 
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cording to the kind or class of carriers involved or the mode of trans- 
portation in which such carriers may be engaged. Theretofore, the 
Commission’s divisions had been set up with reference to the modes of 
transportation, a particular division considering all features of regu- 
lation as to a given type of carriers. The League did not advocate that 
amendment largely for the reason explained to the committees of Con- 
gress at the time that it was felt that the Commission itself could best 
determine the form of internal organization and the distribution of its 
duties which would accomplish the best results in administering its 
heavy responsibilities. The past experience of the success of the Com- 
mission’s work shows that it can adjust itself to new problems and en- 
largements of jurisdiction. The principle of functional assignments 
required by amended Section 17 seems to have worked well; certainly 
the Commission has not been less efficient than under the former chart 
of organization; and until the Commission itself suggests some need. 
for reorganization the League is not disposed to advocate a specific fun- 
damental change by statutory amendment.’’ 


Views as to Administrative Procedure Bills—Separation of Functions 
of Prosecutor or Investigator and Judge Recommended 


‘‘The Administrative Procedure bills which are now pending in 
both Houses of the Congress are intended to be of general application 
over all regulatory agencies, including the Commission. Certain fea- 
tures of those bills would be highly objectionable as interfering with 
satisfactory procedures of the Interstate Commerce Commission ; yet the 
bills which are receiving strongest public support and commendation 
propose to lay down for all administrative agencies substantially the 
present pattern of Interstate Commerce Commission procedure as pre- 
scribed in the Interstate Commerce Act and implemented by the Com- 
nission’s Rules of Practice. The Administrative Procedure bills in one 
sense embody a bill of rights for protection of the citizens against any 
excesses or injustices in the procedures of Government agencies. Cer- 
tain specific features in such bill of rights might well be reflected in 
amendments to the Interstate Commerce Act by way of clarifying pro- 
per rules and restraints for the Interstate Commerce Commission, par- 
ticularly as regards separation of functions. 

For example, while the dissatisfaction on this point as regards the 
Interstate Commerce Commission has not become severe, in principle 
most emphatically it is unwise when in one person or one body there are 
combined the functions of prosecutor and judge; when the investiga- 
tor, who, with thoroughness, goes into the relations between shippers 
and carriers, for instance, proceeds then to assume the responsibility of 
deciding the merits of the charges against, and the justification by, the 
defendant, whether carrier or shipper. 

Further, in the sometimes delicate and always difficult work of eco- 
nomic regulation of carriers through review of their rate structures and 
practices, the League urges that the public interest will suffer if the 
judgment and discretion of the Commissioners is weakened by paving 
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less and less attention to the facts presented and arguments made by 
the interested parties (carriers and shippers) on the record of the in- 
vestigation which is required by Section 15(1) of the Interstate Com- 
merce Act, as will be the case if the Commissioners indulge an increasing 
tendency of more closely following the recommendations and reports of 
their own bureaus and investigating staffs, sometimes apparently based 
on preconceived notions or on economic theories. Therefore, the sep- 
aration of conflicting functions which is one of the fundamentals ex- 
pressed in pending Administrative Procedure bills ought to be recog- 
nized or embodied in provisions of the Interstate Commerce Act, unless 
made applicable satisfactorily to this Commission by enactment of sound 
Administrative Procedure bills.’’ 


Antitrust Laws 


‘“The League is definitely on record in recent hearings before the 
Committee on Interstate and Foreign Commerce in support of the 
so-called Bulwinkle Bill, with certain amendments. The League urges 
in principle, that where common carriers conduct their affairs accord- 
ing to the regulatory provisions of the Interstate Commerce Act and 
cooperate within the regulations of the Commission, they are not in 
fact violating the prohibitions of the anti-trust statutes and should be 
relieved from threats of prosecution. It is not desirable that the admin- 
istration of the Interstate Commerce Act by the Commission as an 
agency of the Congress should be disturbed or complicated by invoca- 
tion of the anti-trust laws through the Department of Justice as the 
enforcer of criminal statutes, excepting where there have been conspir- 
acies or combinations in unreasonable restraint of commerce, and which 
do not in truth constitute fair compliance with the rules and regula- 
tions of the Interstate Commerce Act.’’ 


Differentials Between Different Modes of Transportation 


After recommending that the Interstate Commerce Commission as 
a regulatory agency ‘‘should not be vested with, nor assume duties pro- 
motional in character with respect to any form of transportation,” 
although stating that ‘‘the research activities of the Bureaus of the Com- 
mission might be expanded,’’ the League expressed itself as to differen- 
tials between different modes of transportation as follows: 


**The Commission in its early days (8 I. C. C. 71) defined the 
term ‘differential’ as describing in essence a device for the dis- 
tribution of traffic; its purpose, to enable a line to participate in 
traffic which it could not obtain if it were compelled to compete at 
the same rate as its rivals. Much later in the developing of regu- 
lation of all-rail and real-water routes, differential rate bases were 
established or approved which were simply designed to represent a 
formula for expressing the disparity in circumstances, in service, 
and in cost, as between different routes of movement, such as all- 
rail and rail-barge. When so used, merely as convenient methods 
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for arriving at or stating the rates to be charged by the respective 
carriers as reasonable and as nondiscriminatory, differentials may 
be entirely sensible and sound. 

The League urges, however, that it would be against the in- 
terest of the shipping public and against the larger interest of the 
carriers engaged in different modes of transportation if the Com- 
mission were to attempt to allocate traffic on Commission ideas of 
what type of carriers is best adapted to handle particular traffic 
items, or what freight is of character which ought to move by rail, 
or by water, or by truck, ete. It is not for the Government to 
direct the channels of traffic or to undertake to determine what 
methods of transport shippers should use or passengers should se- 
lect as best suited to their needs. 

Manifestly, the various agencies or types of transport should 
be permitted and encouraged to coordinate their services to the 
end that each will carry the traffic for which it may prove best 
equipped; but when the regulatory authority has passed on the 
respective rates for the various services to the extent of requiring 
obedience to statutory requirements of reasonableness, nondiscrimina- 
tion, nonpreference, or prejudice, and after the carrier manage- 
ments have acted on their respective responsibilities in determin- 
ing proper rates to reflect the transportation service which they 
furnish and the competition which they encounter, it should be 
the complete and final prerogative of the shippers to select and 
use that form of transportation and that particular carrier which 
in their experience or in their judgment, or according to their 
preference, is the most desirable.’’ 


‘*Government allocation of traffic is completely undesirable; there- 
fore, rate differentials as a device to accomplish such objective are en- 
tirely unwarranted and should not be countenanced in the law. Such 
differentials defeat the purpose of giving the public the benefit of the in- 
herent advantages of each mode of transport, which is one of the main 
stated objects of the national policy. Differentials (other than those 
employed merely as formula for expressing the circumstances of trans- 
portation) tend to counteract inherent advantages of the particular 
mode of transport, and purport to measure such advantages artificially 
for the control of the public’s use of transport instead of letting the 
public discover and employ the advantages of each mode by natural 
process of experience under the common conditions obtaining under 
private enterprise. ’’ 


COMMON OWNERSHIP AND INTEGRATION 
The League said: 
‘The matter of consolidations among surface carriers is com- 


pletely covered by the legislation wisely enacted by the Congress 
in Section 5 of the Interstate Commerce Act * * * 
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At all times the League has insisted that consolidation among 
carriers should be voluntarily; and that they should be subject to 
approval by the regulatory authority, and that as a part of the 
basis of consolidation approvals there should be showing of con- 
sistency with the public interest, harmony with the declared na- 
tional policy, protection against unreasonable restraints or insur- 
ance of preservation of fair competition. 


‘‘These same principles the League now urges should apply to con- 
solidations as between carriers engaged in different modes of transport. 

Neither consolidations, nor common ownership, nor integrations, 
should be employed as devices for the accomplishment of any objects 
other than the improvement of the transportation system and of the 
service available to the public. 

As to integration of the services and facilities of the different types 
of surface carriers, and as between surface and air carriers, the League 
supports the same controlling principles which it has urged herein with 
respect to the particular matter of coordination. That the various 
tvpes of transportation should be permitted and encouraged to inte- 
grate their properties and services in the direction of accomplishing the 
objects of the declared national transportation policy. 

Specifically, the League favors the repeal of provisions of the Pan- 
ama Canal Act forbidding ownership or operation of water lines or serv- 
ices by railroads.’’ 


FEDERAL AID TO TRANSPORTATION 


The League said: 

‘*Government aid to transportation is a highly controversial sub- 
ject. Voluminous printed reports of various studies cover every feature 
of Federal aids but opinions differ not only as to what are the facts con- 
cerning the amount of public aid given the several modes of transpor- 
tation and to users of different facilities, but also as to the policy the 
({overnment is now following or should adopt for the future. 

A subsidy to one form of transportation may give it an artificial 
advantage over rival forms of transport. While with the passage of the 
Transportation Act of 1940 public policy moved far in the direction of 
equalizing competitive transport media insofar as that objective may be 
effected by application of uniform regulatory devices, the question of 
transportation subsidies remains completely unsettled. 

In general, it will not be questioned that Federal aid is now given to 
ihe creation or improvement of such transportation facilities as im- 
proved highways, waterways, airways, and ports; and such aid is given 
in whole or by supplementing state and municipal funds. In addition 
to the aids thus given, these facilities are removed from local property 
tax rolls. The controversy is whether the immediate beneficiaries of 
such transportation facilities created and maintained at public expense 
make proper contribution for the benefits received. To the extent no 
payments—or inadequate payments—are made by the beneficiaries there 
exists the element of transport subsidy. 
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In the past, the railroads were substantially aided in various ways 
during the period of their construction, particularly through the un- 
settled West, at a time when the imperative need was to bind the nation 
together and to promote intercourse by improved transportation. That 
such aid to the railroads has been repaid is generally agreed, and the 
League has supported repeal of the land grant laws. In later years no 
important direct aids to railroads have occurred, other than Govern- 
ment loans calling for repayment with interest. 

While it may be said that highway transport has been subsidized 
in its formative period of development, there is general recognition, 
although not complete agreement, that motor vehicle users in recent 
years have contributed a fair share to the cost of providing and main- 
taining highways; and further progress is being made in that direction. 
Payments by highway users for the benefits received are contributed 
through imposts on gasoline consumption and motor vehicle license fees. 

With respect to waterways created, improved, and maintained at 
public expense for the use, wholly or in part, of domestic commerce, the 
benefits of such use commonly may be measured in terms of transpor- 
tation savings. It is a question of shifting of costs from the benefiic- 
iaries of the transportation facilities—carriers and shippers—to the 
whole body of taxpayers who bear the costs of navigable waterways or 
other improvements and their maintenance. The Congress should ex- 
ercise timely prudence by limitations on the appropriation of public 
funds for waterway improvements for transportation purposes. 

The League urges that before public funds are appropriated for 
waterway projects, for which a transportation value is claimed, the Con- 
gress, in addition to appropriate findings of the War Department, 
should have a finding from the Interstate Commerce Commission that 
there is substantial public need for such additional transportation fa- 
cilities. 

Briefly stated, public aid to air transportation has been in two 
general ways, through mail payments and by the furnishing of air- 
ports, airways, and navigation facilities at public expense, and which 
in part, of course, have served defense needs. It will not be questioned 
that financial assistance from public funds has been a major factor in 
bringing domestic air transportation to its present stage of develop- 
ment, and so far air transport has not become self-supporting. The 
air transport industry offers a service with great appeal and it reason- 
ably can support charges to the users which will cover the economic cost 
of the service and the placement of it on a self-supporting basis. A main 
objective of public policy should be to anticipate a self-sustaining sys- 
tem of air transportation, both commercial and private, with the bene- 
ficiaries paying all of the costs properly attributable to the transpor- 
tation. 

The League is opposed to subsidy payments to carriers. In pro- 
motional periods the Federal Government has aided transportation 
from the very beginning but there comes a point where aid should be 


i and each particular mode should be on a self-sustaining 
asis.’’ 
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INTERSTATE BARRIERS TO COMMERCE 


The League said in part: 

‘*Tn general, the League is opposed to any limitations, whether from 
state or Federal statutes on the free flow of commerce throughout the 
nation, and it is opposed to any barriers intended to impede free move- 
ment. 

Under this broad question might be considered state laws and 
regulations affecting full crews, lengths of freight trains, and safety 
regulations governing operations of railroads; and probably every rail- 
road of the country is engaged as much in interstate as in state trans- 
portation. 

As to highway transportation, conflicts have arisen, or state laws 
have been enacted, limiting sizes and weights of vehicles moving not 
only over arterial highways largely utilized by interstate motor vehicles, 
also governing the network of minor roads largely confined to local use. 

The League favors reciprocity by the states and enactment of uni- 
form state legislation governing the height, width and length, axle 
loads and speed of motor freight carriers, along the general lines which 
have been recommended by the American Association of State High- 
way Officials as minimum. With respect to Federal legislation, the 
League suggests only that when the Federal Government grants aid to 
a state in the construction of important state highways, attached to 
such grant there should be a requirement that over such highways the 
state should fix maximum limits of size, weights and speed not lower 
than fixed or recommended by the Federal Government or by such na- 
tional authority as the Public Roads Administration or by the American 
Association of State Highway Officials. 

Unjust barriers and oppressive regulations of interstate transpor- 
tation by any of the states as regards either highway transportation or 
the railroads should be opposed and should be invalidated by the Fed- 
eral Government in its superior authority for protection of interstate 
commerce. 

In between the conditions of railroad transportation over privately 
owned fixed roadways and transportation by motor vehicle over pub- 
liely owned and maintained highways, fall the circumstances and con- 
ditions of waterway and air transport. There have been no particular 
state regulations restrictive of or governing water transportation, which 
has been largely governed by Federal navigation laws.’’ 


THE SUBMARGINAL CARRIER 


As to this, the League said: 

‘*The general suggested topic of governmental treatment of the sub- 
marginal carrier requires certain definitions as to what is really meant 
by reference to the ‘‘submarginal’’ carrier; what nature of financial 
support is to be considered ; what traffic and service circumstances are 
to enter into the general problem. 
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In substance, the League submits that the position and policy of the 
jovernment in these matters should be in harmony with the principles 
expressed or implied in the terms of paragraphs 18 to 20 of Section 1 
of the Act and the Commission’s administration of those paragraphs, 
which deal with railroad abandonments, as well as new constructions. 
Where there is shown to be definite public need for continued operation 
of a carrier and no showing of any adequate substitute service, such 
support may be appropriate as is possible under fair treatment of the 
rate structure ; this without injustice to other carriers. But there should 
be no Government subsidies or direct financial payments for the sup- 
port of such weak or insolvent carrier. And where there is shown an 
adequate substitute service the Government, to save the owners from fi- 
nancial loss, should not keep alive an insolvent enterprise, which perhaps 
has outlived its usefulness.”’ 











W. J. A. Glancy Introduces Bill in New York State 
Legislature to Regulate Certification of 
Traffic Managers 


On January 29th, Mr. W. J. A. Glaney,* member of the New York 
Legislature, introduced a bill with respect to regulating the certification 
of Traffic Managers. For the information of our members, we are re- 
producing the bill below: 


STATE OF NEW YORK 
No. 865 Int. 836 
IN ASSEMBLY 
January 29, 1946 


Introduced by Mr. Glancy—read once and referred to the Committee 
on Public Education 


An Act 


TO AMEND THE EDUCATION LAW, IN RELATION TO REGULATING THE 
CERTIFICATION OF TRAFFIC MANAGERS 


The People of the State of New York, represented in Senate and, 
Assembly, do enact as follows: 


Section 1. Chapter twenty-one of the laws of nineteen hundred 
nine, entitled ‘‘An act relating to education, constituting chapter six- 
teen of the consolidated laws,’’ as amended by chapter one hundred 
forty of the laws of nineteen hundred ten, is hereby amended by adding 
thereto a new article, to be article sixty, to read as follows: 


Article 60 
Certified Traffic Managers 


Section 1530, Definitions. 


1531. Certified traffic manager. 

1532. Board of examiners; fees; certification and revocation. 

1533. Violation. 

1534. Department supervision. 

§ 1530. Definitions. As used in this article: 

‘*Regents’’ means the board of regents of the university of the 
state of New York. 





Explanation—Matter in italics is new; matter in brackets [] is old law to 
be omitted. 


* Mr. Glancy is a member of the Association of I. C. C. Practitioners. 
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‘Department’? means the education department of the state of 
New York. 

‘‘Board’’ means the board of examiners of certified traffic managers. 

‘Traffic manager’’ means any person who is engaged in the super- 
vision of transportation of goods by means of rail, marine, air, express 
and parcel post, including the preparation of goods for transit, the de- 
termination of rates or tariffs, the routing of goods, and the handling 
of claims arising from damage of:merchandise in transit. 

§ 1531. Certified traffic manager. Any citizen of the United States, 
or any person who has duly declared his intention of becoming such 
citizen, residing or having a place for the regular transaction of bus- 
iness in this state, being over the age of twenty-one years, and of good 
moral character, and who shall have received from the department a 
certificate of his qualifications to practice as a certified traffic manager, 
as hereinafter provided, shall be styled and known as a certified traffic 
manager, and no other person shall assume such title or use the abbrev- 
jation ‘‘C. T. M.,’’ or any other words, letters or figures to indicate that 
the person using the same is such certified traffic manager. 

§ 1532. Board of examiners; fees, certification and revocation. The 
regents shall appoint a board of three examiners. Each member of the 
board shall have been engaged in the duties of traffic manager for at 
least three years. The term of office of the members of such board of 
examiners shall be three years. The regents shall fill any vacancies 
which may occur on such board, but subsequent appointments shall be 
made from traffic managers certified under the provisions of this article. 
Such board shall, subject to the approval of the department, make 
such rules and regulations, not inconsistent with law, as may be neces- 
sary for the performance of its duties. Any member of the board, or 
amajority thereof, may administer oaths or take testimony concerning 
any matter within the jurisdiction of the board and recommend to the 
department the names of applicants who have qualified for certificates. 
The department shall charge for examination and certificates the sum 
of ten dollars. All fees, fines, penalties and other moneys derived from 
the operation of this article shall be paid to the department, which shall 
pay all the expenses of the board out of such amounts and shall pay 
into the state treasury any portion of such moneys remaining unex- 
pended. The department may revoke any such certificate for sufficient 
cause after written notice to the holder thereof, and a hearing thereon. 

§ 1533. Violation. Any violation of the provisions of this article 
shall be a misdemeanor. 

§ 1534. Department supervision. The provisions of this article 
shall be administered subject to section fifty-one of this chapter. 

§ 2. This act shall take effect immediately. 











Rail Transportation 
By A. Rea Wiuuiams, Editor 


COURT PROCEEDINGS 
Demurrage Charges 


The District Court of the United States for the District of Colum. 
bia in a decision recently handed down sustains the power of the Inter. 
state Commerce Commission to act in emergencies with respect to de- 
murrage charges. This is the first time that this matter has been ad- 
judicated. As a matter of fact, there is very little law on the power 
of the Commission to act in an emergency. The ease is Civil Action 
32098, Gustafus V. Iversen et al, vs. United States of America, et al. 





Land Grant Rate Decision 


The Federal District Court for the Northern District of Califor- 
nia in Southern Pacific Company v. Defense Supplies Corporation, has 
held that shipments of Benzol made by the Corporation were properly 
entitled to land grant deductions. The Court held that ownership of 
the Benzol by the Defense Supplies Corporation was sufficient to en- 
title it to be regarded as property of the United States of America with- 
in the meaning of the statute. It found that the Benzol was in fact 
military or naval property and held the fact that it was to be manufac- 
tured into aviaion gasoline and tires for the armed forces to be sufficient 
to establish that it was moving for military and not civil use. That the 
Benzol had to be processed and component material added was held not 
to ‘‘detract from its status as military property at the time of trans- 
portation.’’ The contention that it was not moving for ‘‘use’’ but for 
‘*sale’’ to the processing oil refineries was dismissed without merit on 
the ground that ‘‘the so-called ‘sale’ to the refineries was but an in- 
termediate step in the use.’’ 





Railroad Liability for Death of Soldier 


The Federal District Court for the Eastern District of North Caro- 
lina, in an opinion filed on January 30, 1946, in United States vs. Atlan- 
tic Coast Line Railroad Company, rejected the Government’s claim for 
recovery of medical and hospitalization expenses incurred in the case 
of soldier negligently injured by the defendent railroad company. The 
opinion was rendered by Judge Donnell Gilliam of the Wilmington 
Division. The soldier was fatally injured through the negligence of 
the defendant and settlement of the defendant’s liability under the 
North Carolina statute was reached with his administrator. The soldier 
had survived his injuries for several hours and within that period was 
furnished certain nursing and hospitalization, the agreed reasonable 
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value of which was paid by the Government under the express obliga- 
tion imposed upon it by law. The Government brought suit for recov- 
ery of that amount, basing its claim upon the principle of common 
law permitting the master in certain circumstances to maintain an ac- 
tion against a wrongdoer to recover damages on account of loss of the 
services of his servant resulting from injury to the servant or inter- 
ference with the relationship between master and servant. The Court, 
in its opinion, discussed at some length the decision rendered on May 
18, 1945 by the District Court for the Southern District of California, 
Central Division, in United States of America vs. Standard Oil Com- 
pany of California, in which a similar claim was sustained, and the pre- 
cedent upon which it rested, to-wit, Attorney General v. Valle Jones, 
2 Kings Bench, Division 209, but concluded that they were decided in 
error. 





South Buffalo Railway Case 


The hearing in the South Buffalo Railway Case, wherein the United 
States, at the request of the Interstate Commerce Commission, seeks to 
restrain an alleged violation of the commodities clause, was concluded 
in the United States District Court for the Western District of New 
York, at Buffalo, on Friday, February 1st. The Government is required 
to file its brief within six weeks. The defendants then have three weeks 
for the filing of their brief, following which the government has two 
weeks for its reply brief. 





FINANCE MATTERS 
RFC Sale of Boston & Maine Railroad Bonds 


The Reconstruction Finance Corporation has announced the sale 
of $19,000,000 principal amount Boston and Maine Railroad 4% First 
Mortgage Bonds, Series RR, due July 1, 1960, to Dick & Merle-Smith 
of New York City at 101 and accrued interest. This sale, together with 
a sale of $1,000,000 to Bear, Stearns & Co., of New York City at 102 and 
interest and a sale of $1,371,000 to the Boston and Maine Railroad at 
101 and interest, completes liquidation of the RFC holdings of the ob- 
ligations of the Company. 

These bonds are part of a $45,693,000 issue of which the RFC ac- 
quired $40,193,000 in July, 1940 in connection with the financial re- 
adjustment plan of the Road. 

The total premium received in liquidation of the entire $40,193,000 
RFC holdings is $538,510. 





Central of Georgia Ry. Co. Reorganization 


The I. C. C. has denied petitions for further modification of the 
plan of reorganization of the Central of Georgia Railway Company, 
approved July 13, 1945, and modified November 6, 1945. 
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New Orleans, Texas & Mexico Railway Operation 


Division 4 of the Interstate Commerce Commission has issued g 
certificate permitting Guy A. Thompson, trustee of the New Orleans, 
Texas & Mexico Railway Company to abandon a car ferry now operated 
across the Mississippi River at or near Baton Rouge, together with an 
incline track, and authorizing (a) operation under trackage rights over 
a bridge owned by the State of Louisiana which crosses the same river; 
and (b) construction of certain connecting tracks at both ends of the 
bridge to facilitate operation thereover in lieu of the car ferry all in 
East Baton Rouge and West Baton Rouge Parishes, La. 





St. Louis San Francisco Railroad Co. Reorganization 


The U. S. Cireuit Court of Appeals at St. Louis has approved a 
plan of reorganization for the St. Louis-San Francisco Railroad Company 
which has already received the approval of the I. C. C. Under the ap- 
proved plan, the railroad’s capitalization will be reduced from approxi- 
mately $480,000,000 to $247,000,000. 





Wheeling & Lake Erie Railroad Stock Acquisition 


The Nickel Plate and the Chesapeake & Ohio Railroads and the 
Alleghany Corporation have asked the I. C. C. to permit the Nickel 
Plate to acquire full rights to the stock of the Wheeling & Lake Erie 
Railroad, which has been held by J. Crawford Biggs, as trustee, since 
1930. The I. C. C. ordered the trust created so as to give voting power 
to an independent trustee. The trustee holds 78,145 shares of the 
Wheeling stock. 





Seaboard Air Line Reorganization Plan 


The Seaboard Air Line Railway Company has informed the I. C. C. 
that its reorganization committee has put its proposals in final form. 
The Company told the Commission that it will, upon receiving authori- 
ty, issue $32.5 million first mortgage 4% bonds, series A, dated January 
1, 1946, and due January 1, 1996; $52.5 million general mortgage 444% 
bonds, series A, dated January 1, 1946, and due January 1, 2021; and 
$15 million preferred stock, series A, bearing non-cumulative 5% divi- 
dends yearly. 

The company will also issue 850,000 shares of common stock without 
par value. 

The general mortgage bonds will be entitled to the benefits of a 
sinking fund, and will be convertible into common stock at the rate of 
10 shares for each $1,000 principal amount. The preferred stock will 
be convertible, share for share, into common stock. 
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FORMAL MATTERS 
Bituminous Coal to Youngstown, Ohio 


The I. C. C. has postponed from February 1, 1946 to April 1, 1946, 
the effective date of its order reducing railroad freight rates on bitum- 
inous coal from points in Pennsylvania to the Youngstown, Ohio, area. 





Per Diem Rate Investigation 


The petition, dated January 12, 1945, filed by the American Short 
Line Railroad Association with the I. C. C., for an investigation of the 
reasonableness of charges for use of freight cars, was denied by the 
Commission, on February 4, 1946, without prejudice to the filing of a 
formal complaint. Formal complaint will be filed. 





Refrigerator Cars—Basis of Car-Hire 


In I. C. C. Docket 29468, the Interstate Commerce Commission has 
entered an order, dated February 5, 1946, instituting a proceeding of 
inquiry and investigation upon its own motion into and concerning the 
matter of mileage basis used by and the compensation paid by common 
carriers by railroad for the use of refrigerator cars. 

Hearing was held on February 20, 1946, before Chairman Barnard 
and Examiner Sharp. 

Oral argument followed the hearing. 





LEGISLATION 
Railroad Bankruptcies Investigation 


The Senate Committee on Interstate Commerce voted on February 
5 to investigate railroad receiverships in an attempt to speed these 
cases through bankruptcy procedures under Section 77 of the Bank- 
ruptey Act. It approved a resolution authorizing an appropriation 
of $5,000 for the inquiry. 





Clayton Act Amendment 


H. R. 4810, providing for amendment of the Clayton Act, was fav- 
orably reported by the House Committee on the Judiciary on January 
21. This Bill is a substitute for H. R. 2357 and H. R. 4519. 





Radio Communications on Trains 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce, on January 29, released a letter from the Federal Communica- 
tions Commission endorsing his proposed bill authorizing the installa- 
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tion of radio communications on trains. Enactment of the proposed 
legislation was recommended by the Commission. 





Railroad Communications Systems 


Representative Price, of Illinois, has introduced H. R. 5162, a bill 
to promote the safety of employees and travelers upon railroads, and 
to protect the public by requiring certain common carriers by railroad 
to install and maintain communieations systems. The Bill has been re. 
ferred to the House Committee on Interstate and Foreign Commerce. 





Freight Forwarder Act Amendment 


H. R. 2764 a Bill to amend the Freight Forwarder Act was passed 
by the House on February 4, 1946 and by the Senate on February 1), 
1946. 





Change in Railroad Retirement Plan Proposed 


Merging of the railroad retirement plan with the Old Age and 
Survivors Insurance System now set up under the Social Security Act, 
with the addition of ‘‘a well devised-staff pension plan’’ for railroad 
workers, as suggested in a report dealing with the ‘‘Issues in Social 
Security’’ has been made public by the House Ways and Means Con- 
mittee. It was prepared by a special technical staff set up by the com- 
mittee to make an investigation and report on old-age and survivors in- 
surance, unemployment compensation and public assistance. 





Senate Railroad Safety Sub-Committee Appointed 


Senator Wheeler, Chairman of the Interstate Commerce Committee, 
on Thursday, January 31, appointed a sub-committee to consider two 
bills dealing with railroad safety. The bills are S. 1537, to promote the 
safety of employees and travelers upon railroads, and to protect the 
public by requiring certain common carriers by railroad to install and 
maintain communication systems; and S. 1538, to promote the safety of 
railroad employees and travelers on railroads, and to promote efficiency 
of railroad operation by providing for the inspection and investigation 
of conditions under which train-dispatching service may be performed, 
and for the promulgation of rules and regulations governing such con- 
ditions. The members of the sub-committee are Senators Johnson, Colo- 
rado, Chairman; Huffman, Ohio; and Moore, Oklahoma. 
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MISCELLANEOUS 
Excessive Rates on War Materials Alleged 


Chairman Wheeler of the Senate Interstate Commerce Committee 
made public on February 1, a report prepared by a Special Committee 
appointed by the Budget Bureau, in which it was alleged that many 
of the rates charged on War Department material, both before and after 
Pearl Harbor, were excessive. He announced that he intends to in- 
troduce legislation to ‘‘remedy the situation.’’ 

The Special Committee which prepared the report consisted of 
W. B. Hammer, Chairman of the Board of Suspension of the Interstate 
Commerce Commission, and Charles E. Bell and Emory B. Ussery of 
the firm of Bell and Ussery. Appointment of this Special Committee 
resulted from a letter which Senator Wheeler sent on December 12, 
1944 to the Director of the Budget Bureau, calling his attention to 
testimony before the Senate Committee on the bill to repeal land-grant 
rates when witnesses alleged that excessive rates were being charged. 
The Senator, in that letter, inquired whether the Budget Bureau was 
making any investigation of the matter. 

In making public a summarization of the Special Committee’s find- 
ings and recommendations, he said the report ‘‘in my opinion. fully 
substantiates the complaints that have been made that the railroads have 
been and, are charging the Government excessive freight rates.’’ He 
added : 

“In the words of the Special Committee, ‘***the Government has 
not only paid excessive charges in a stupendous amount before and since 
Pearl Harbor, but is still paying such excess charges on presently moving 
traffic and will continue to pay them until appropriate action is taken 
to remedy the situation.’ ”’ 





Reemployment Rights of Veterans 


Judge Arthur F. Lederle of the United States District Court at 
Detroit, Michigan ruled on January 30 that veterans returning to jobs 
cannot displace workers under union contract who held greater seniority. 
Judge Lederle dismissed a suit in which George A. Droste sought to eol- 
lect $600 from the Nash-Kelvinator Corporation, claimed under the pro- 
visions of the Selective Training and Service Act. Droste worked as 
acamber grinder when he joined the Army in November, 1943. Return- 
ing on November 29, 1944, he went back to the same job with seniority 
for his year of military service. He was dropped from that job on Jan- 
uary 15, 1945, and returned to a lesser classification on July 25, 1945. 
In the suit he sought to recover the extra money he would have made if 
he had stayed in the higher classification. Judge Lederle ruled that 
“there is nothing in the legislative history of the Act that would justify 
a court in concluding that Congress intended to upset the established 
labor relations on the production front by requiring that labor contracts 
be construed to include provisions for placing returned World War II 
veterans in a position at the head of the seniority list.’’ 
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Railroad Wage Arbitration Boards 


Partisan members of the two arbitration boards created to settle 
the wage demands of the railway employees have been named. The 
members of the Board which will hear the case of the non-operating em. 
ployees are Ralph Budd, President of the Chicago, Burlington and 
Quincy Railroad, and J. Carter Fort, Vice President and General Coun. 
sel of the Association of American Railroads, representing the industry. 
The employee members of the Board are President E. E. Milliman of 
the BMWE and President Felix H. Knight of the Brotherhood of 
Railway Car men. The two public members of the Board have not yet 
been agreed upon or appointed. 

The Board which will consider the demands of the operating em- 
ployees represented by the BLFE, ORC, and SUNA, are President R. 
W. Brown of the Reading Railroad, representing the industry, and Carl 
J. Goff, Assistant President of the BLFE, representing the employees. 
The third member has not yet been agreed upon or appointed. 





ORDERS AND REGULATIONS 
O. D. T. 
Carload Freight Traffic—General Order 18-A 


The expiration date of Amendment 5 to Special Direction ODT 
18A-2A, has been extended from February 15, 1946 to March 31, 1946, 
by order of E. E. McCarty, Director, Railway Transport Department, 
ODT, dated February 4, 1946. 





Certificate No. 44 Extended to May 1 


ODT has announced that Certificate No. 44, which was to have 
been revoked on February 1 this year, has been extended until May 
1, 1946. This has to do with the anti-trust law immunity certificates. 





CIVILIAN PRODUCTION ADMINISTRATION 
Necessity and Non-Necessity Certificates 


The Civilian Production Administration has issued an amendment 
to the regulations governing the issuance of necessity certificates under 
Seetion 124(f) of the Internal Revenue Code. The amendment reads 
as follows: 

‘‘The amended regulations of December 17, 1943 (8 F.R. 16964) as 
amended March 2, 1944, (9 F.R. 2492), governing the issuance of Ne 
cessity Certificates under Section 124(f) of the Internal Revenue Code, 
are hereby amended, pursuant to the authority contained in the said 
section and in Executive Order No. 9406 of December 17, 1943, as 
amended by Executive Orders Nos. 9429 of March 2, 1944, and 9638 
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of October 4, 1945, by adding the following at the end of Section 5(c) 
of the said regulations : 

“The certifying authority shall not act upon any statement setting 
forth the correct description or cost of the emergency facility actually 
constructed, reconstructed, erected, installed or acquired, unless such 
statement has been filed with the certifying authority prior to April 15, 
1946.” 





1. Cc. C. 
1. C. C. Changes Locomotive Regulations 


In an order made public on January 18, the I. C. C. approved 
changes in Rules and Instructions for Inspecting and Testing of Steam 
Locomotives and their Appurtenances, in line with the changes pro- 
posed in its order of November 27. 





INTERNAL REVENUE 
Internal Revenue Regulations Amended 


The Bureau of Internal Revenue has released Treasury Decision 
3490 amending Regulations 112 and 109 so as to conform to Section 3 
of the Tax Adjustment Act of 1945, relating to changes in provisions 
with respect to post-war refund of excess profits tax. The Treasury De- 
cision was published in the Federal Register of January 29, 1946. 

The Bureau has also released Treasury Decision 5491, amending 
Regulations 104 and 110, with respect to consolidated returns, so as to 
conform to the Tax Adjustment Act of 1945. That Treasury Decision 
was published in the Federal Register of January 30, 1946. 





Internal Revenue Regulations Amended 


The Bureau of Internal Revenue has released T.D. 5492, amending 
Regulation 116, relating to reduction in withholding of taxes at the 
source, so as to conform to Section 104 of the Revenue Act of 1945. 





O. P. A. 
Maximum Rates for New (or resumed) Transportation Services 


OPA has amended SR 14-H, effective February 2, 1946, by Amend- 
ment 8, which makes technical changes in the regulations so as to make 
it clear that the new procedure for establishing maximum rates for 
new or resumed transportation services does not supersede special pro- 
cedures which have previously been adopted for pick-up and delivery 
services rendered for line haul carriers and for the transportation of 
motor vehicles. 
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Maximum Rates for Non-Common Carrier Transportation Services 


OPA has issued Amendment 7 to SR 14H, prescribing a new pro- 
cedure for establishing maximum rates for transportation services per. 
formed by carriers other than common carriers. Where a transporta- 
tion service has been discontinued for six months or longer, the resump- 
tion of the service will be treated as a new service and established under 
the same procedure. 





RAILROAD RETIREMENT BOARD 
Railroad Unemployment Insurance Regulations Amended 


The regulations issued by the Railroad Retirement Board under 
the Railroad Unemployment Insurance Act have been amended, with 
respect to the day of registration, as follows: 

**(e) Day of registration. (1) * * * For the purpose of this sub. 
paragraph the term ‘business day’ means any day which is not a Sat- 
urday or Sunday, which is not a day generally observed as a holiday 
in the locality in which the employee registers for such day, and which 
is not a holiday at the employment office at which the employee regis- 
ters for such day.’’ 

The amendment is dated January 29, 1946. 





MISCELLANEOUS 
Government Bills of Lading 


Part 8 of General Regulations No. 97, issued April 13, 1943, and 
Supplement 1 thereto, issued December 8, 1943, prescribing the standard 
forms of U. S. Government Bills of Lading and vouchers for transpor- 
tation charges and the procedures pertaining thereto, were rescinded 
by order of the Comptroller General, dated January 21, 1946, effective 
immediately. The new Regulations were published in the Federal Reg- 
ister of February 6, 1946. 





Renegotiation Act Financial Statements 


Mandatory financial statement for the year 1945, required under 
sub-section (¢c)(5)(A) of the Renegotiation Act of 1943 and Renego- 
tiation Regulation 222 (4), together with the supplemental statements 
relating thereto, must be filed with the War Contracts Price Adjustment 
Board, Assignments and Statistics Branch, Pentagon Building, Wash- 
ington 25, D. C. 

The required statements should be in the same form as furnished 
in previous years, except that no reference need be made to construc- 
tion contracts entered into subsequent to December 31, 1943. 

The War Contracts Price Adjustment Board has requested that 
every effort be made to file the supplemental statements with the man- 
datory statements, which are due on or before April 1, 1946. 
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PERSONALS 
National Mediation Board Appointment 


The nomination of Frank P. Douglass of Oklahoma to succeed 
nmself as a member of the National Mediation Board was approved 
by the Senate Committee on Interstate Commerce on February 5. The 
nomination was confirmed on February 6. 





Latimer Resigns as Chairman of Railroad Retirement Board 


The White House announced on January 26, the resignation of 
Murray W. Latimer as Chairman of the Railroad Retirement Board. 
He will continue as Research Director of the Guaranteed Wage Study 
now being conducted by the Advisory Board of the Office of War Mobil- 
ization and Reconversion. 





RFC Directors 


The nominations of Harvey Jones Gunderson and Charles B. Hen- 
derson to succeed themselves as members of the Board of Directors, and 
the nomination of Henry T. Bodman to be a Director of the R. F. C., 
were confirmed by the Senate on February 6. The nomination of George 


E. Allen to be a member of the Board has been approved by the Senate 
Committee on Banking and Currency. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economies and Statistics of the I. C. C. 
reports 15,314 train accidents during the first eleven months of 1945 as 
compared with 14,737 in the first eleven months of 1944. 

In November 1945 there were six passengers killed and 258 pas- 
sengers injured in train and train service accidents. This compares 
with 19 killed and 483 injured in such accidents in November 1944. 

During the first eleven months of 1945, 121 passengers on trains 
were killed and 4,171 were injured in train and train service accidents 
as compared with 192 killed and 4,274 injured in the first eleven months 
of 1944. 

During the first eleven months of 1945, 801 employees were killed 
and 42,906 injured while on duty as compared with 874 killed and 42,- 
780 injured in the first eleven months of 1944. 





Reports of Car Companies 


The Bureau of Transport Economics and Statistics has issued a 
summary of quarterly reports of persons furnishing cars to or on behalf 
of carriers by railroad and express companies, for the second quarter 
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of 1945. On June 30, 1945 these companies owned 265,568 cars. Dur. 
ing the second quarter of 1945 these cars were operated 2,383,847.070 
miles, producing a revenue of $39,454,181. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,397,936 employees at the middle of December 1945, a decrease of 
.18 per cent as compared with the middle of December 1944, and a de. 
crease of .59 per cent as compared with the middle of November 1945. 
Railway employment at the middle of December 1945, was 139.2 of the 
1935-1939 average. 





Female Employees of Railroads 


Class I steam railroads, excluding switching and terminal com- 
panies, at the middle of the month of October 1945 had 109.424 female 
employees, representing 7.83 per cent of all employees, and 9.65 per 
cent of the employees in the reporting divisions in which females are 
included. The percentages in the various reporting divisions are as 
follows : 


Executives, officers and staff assistants —.......................... 0.13% 


Clerical and general 
Maintenance of way and structures 
Maintenance of equipment and stores 
Transportation (other than train, engine & yard) ... 7.92% 
Transportation (yardmasters, switchtenders and 
hostlers ) 
Transportation (train and engine) 





Railroad Equipment 


Class I railroads put 38,987 freight cars and 643 locomotives in 
service in 1945, the AAR announced. This was a decrease of 1,405 cars 
and a decrease of 295 locomotives compared with the number installed in 
1944. In 1943 the railroads put in service 28,708 new freight cars and 
773 new locomotives. 

Of the new freight cars installed in the past calendar year, there 
were 18,977 plain box, 2,134 antomobile, 5,971 gondolas, 8,489 hopper, 
1,218 flat, 1,860 refrigerator, 239 stock cars, and 99 miscellaneous cars. 

The new locomotives installed in 1945 included 109 steam and 534 
Diesel, compared with 329 steam, one electric and 608 Diesel in 1944. 

Class I railroads on January 1, 1946, had 37,160 new freight cars 
on order. On the same date last year they had 36,597 on order. 

Of the total number on order on January 1 this year, there were 
13,566 plain box, 3,653 automobile box, 4,391 gondolas, 13,997 hoppers, 


which included 3,201 covered hoppers, 735 refrigerator, and 100 miscel- 
laneous cars. 
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Railroads also had 471 locomotives on order on January 1, this 
year, which included 92 steam, six electric, and 373 Diesel locomotives. 
On January 1, 1945, they had 468 locomotives on order which included 
66 steam, two electric and 400 Diesel. 





Railroad Net Income 


Class I railroads of the United States in November 1945, had an es- 
timated net income, after interest and rentals of $34,200,000 compared 
with $63,506,098 in November 1944, according to reports filed by the 
earriers with the Bureau of Railway Economies of the Association of 
American Railroads. 

In the first eleven months of 1945, they had an estimated net in- 
come, after interest and rentals of $508,000,000 compared with $624,833,- 
838 in the corresponding period of 1944. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 2, 1946 
totaled 723,135 cars. This was a decrease below the corresponding 
week of 1945 of 16,421 cars, or 2.2 per cent, and a decrease below the 
same week in 1944 of 82,579 cars, or 10.2 per cent. 

Loading of revenue freight for the week of February 2, increased 
14,005 cars or 2.0 per cent above the preceding week. 

Coal loading amounted to 187,833 cars, an increase of 3,787 cars 
above the preceding week, and an increase of 30,027 cars above the 
corresponding week in 1945. 





Estimated Freight Car Loadings 


Freight car loadings in the first quarter of 1946 are expected to 
be four per cent below those in the same period in 1945, according to 
estimates just compiled by the thirteen Shippers’ Advisory Boards and 
made public January 12. 

On the basis of those estimates, freight car loadings of the thirty 
principal commodities will be 6,417,622 cars in the first quarter of 
1946 compared with 6,687,839 actual car loadings for the same commodi- 
ties in the corresponding period in the preceding year. Five of the 
thirteen Shippers’ Advisory Boards estimate an increase in carloadings 
for the first quarter of 1946 compared with the same period in 1945 and 
eight estimate decreases. 
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Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the Inter. 
state Commerce Commission has issued Statement No. M-250, covering 
passenger traffic statistics for the first nine months of 1945 as compared 
with the first nine months of 1944. The aggregates and averages are 
as follows: 

Th 

Order 

% househ 

1945 1944 Change § The ne 

Passenger Revenues goods § 
eee $ 747,703,051 $ 819,249,404 — 87 
In Parlor and Sleeping Cars 471,509,452 495,203,134 — 48 


} Alter 
Revenue Passengers Carried 


f 
BED isn sineincanianerihiiennns 383,357,661 400,486,136 — 43 bs 


In Parlor and Sleeping Cars 44,673,023 49,537,954 — 98 ly 


Revenue Passengers Carried 1 Mile ience 0 
In Coaches ...........0.cc0eceeeenee- 43,681,746,357  48,052,782,517 — 91 & tor Fre 
In Parlor and Sleeping Cars 19,497,555,046  20,341,422,335 — 41 


AGGREGATES 


AVERAGES 


Revenue Per Passenger-Mile A 
In Coaches . Court | 
In Parlor and Sleeping Cars 2. ing be 

Levins: 

devote 

be exel 


Revenue Per Passenger Per Road 


In Coaches 
In Parlor and Sleeping Cars 


Miles Per Passenger Per Road 


In Coaches 

In Parlor and Sleeping Cars ; .. 
stitute 
Le. 1. 
than ¢@ 
corresy 
Americ 





Motor Transportation 
By J. Nrytan Beau, Editor 


Transportation of Household Goods 


The Interstate Commerce Commission has extended Emergency 
Order No. 6 until June 30, 1946, which will permit a motor carrier of 
household goods to employ another carrier in performing the service. 
The need for full use of the equipment for transportation of household 
goods still continues and necessitated this extension. 





Alternate Route Must Be Cancelled Upon Sale of Principal Route 


Where a motor common carrier was permitted to cancel a portion 
of its principal route it was also found necessary to concurrently can- 
cel an alternate route which had been granted for operating conven- 
ience only. MC-F-2766, Claude B. Olney, et al—purchase—Dalby Mo- 
tor Freight Line. 





Fair Labor Standards Act and Motor Carrier Employees 


A write of certiorari has been filed with the United States Supreme 
Court in Pyramid Motor Freight Corp. v. Ispass. There is now pend- 
ing before the Court the cases of Rawling v. Comet Carriers, and 
Levinson v. Spector, which also involve the question on the daily time 
devoted to duties affecting safety necessary for a loader or helper to 
be exempt from the provisions of the Wage and Hour Laws. 





Railroad Less-Carload Rates Attacked 


A petition requesting the Interstate Commerce Commission to in- 
stitute a proceeding looking toward cancellation of rail and forwarder 
Le. l. and any-quantity exceptions ratings and commodity rates lower 
than classification basis, together with similar action with respect to 
corresponding motor common carrier ratings and rates, was filed by the 
American Trucking Associations and thirteen motor carrier rate bureaus. 





Transportation Tax on Combined War Shipping Administration 
and Motor Carrier Movements 


The Bureau of Internal Revenue has recently ruled that, on col- 
let shipments where the motor carrier is engaged directly by the con- 
signee, or by the War Shipping Administration on instructions from 
consignee, WSA transportation charges advanced by the motor carrier 
to WSA are tax exempt and the motor carrier collects from the con- 
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signee WSA transportation charges without tax and motor carrier 
charges plus tax. On prepaid shipments where shipper prepays motor 
carrier transportation charges from point of origin to port, and ad- 
vanees WSA transportation charges and the subsequent motor carrier 
port-to-destination transportation charges, WSA transportation charge 
is tax exempt and only the motor carrier transportation charges are 
taxable. 





Department of Labor Establishes Panel to Arbitrate 
Trucking Labor Disputes 


The Labor Department has established a 3-man panel to handle 
dispute cases voluntarily submitted by the parties involved. Serving 
on the panel are Frank Tobin, representing labor; Frank Floyd, rep- 
resenting local cartage conferences, and Jay Oliver from the Labor 
Department, representing the public. All disputes submitted for ar- 
bitration are received on the condition that the decision of the panel 
shall be binding on all parties. The services of the panel are available 
to any branch of the motor carrier industry. 





State Legislation Affecting Motor Carriers 


There are only a few states in session this year but several bills 
regarding motor carriers have already been introduced and acted upon. 
Georgia has a bill which would decrease the fees for trailers and semi- 
trailers. Kentucky has a bill to increase the gross weight of motor 
vehicles to 42,000 pounds, which, at the present writing, has already 
passed the House and Senate. Kentucky also has a reciprocity bill 
and a bill to increase the gasoline tax one cent per gallon. Massachu- 
setts has a bill which would increase the present weight limitations, one 
which would increase the gasoline tax one cent, and another bill which 
would repeal the tax on gasoline. Mississippi has a bill which would es- 
tablish ports of entry and it has already passed the House. There is 
also a bill to increase the gross weight and a resolution on anti-diversion. 
New Jersey has a bili which would revise the schedule of fees for 
motor vehicles but the revision tends to increase the license costs for 
heavier vehicles. The Rhode Island legislature is considering an anti- 
diversion bill. Virginia has a bill which would increase gross weights, 
amend fees for vehicle registration, repeal the 2% gross receipts tax, and 
increase the gasoline tax one cent. 





Federal Legislation 


At this writing the House has passed H. R. 2764 which gives a 
common carrier status to freight forwarders but regulations are to be 
prescribed by the Interstate Commerce Commission. A bill to prohibit 
interstate transportation of certain inflammable textiles (H. R. 5445) 














FEBRUARY, 1946 413 





has been introduced by Representative Johnson, Democrat of California. 
Violation of this proposed act will be punishable by a maximum penalty 
of $500 fine and 6 months’ imprisonment. 

The Hobbs Anti-Racketeering Bill, H. R. 32, has passed the House 
and is expected to be reported favorably to the Senate. 

The Bulwinkle Bill, H. R. 2536, on collective r 


ate making was 
passed last December by the House but has not received any action 
by the Senate. 


The Gwynne Bill, H. R. 2788, on the statute of limitations govern- 
ing all civil suits arising from statutes not already containing limita- 
tion periods has had no action. 











Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Amendment of Part IV of Interstate Commerce Act—Relationship 
Between Freight Forwarders and Motor Common Carriers 


Congress has passed, without dissenting vote, bill H. R. 2764, 
amending section 409 of the Interstate Commerce Act with respect to 
the utilization by freight forwarders of the services of common carriers 
by motor vehicle. The President signed the bill on February 19, 1946. 

Hearings on the legislation were conducted by the Transportation 
Subcommittee of the House Committee on Interstate and Foreign Com- 
merce in November and December, 1945, and the bill was reported by 
the House Committee on February 1, 1946, with certain amendments. 
The House of Representatives passed the bill, with the Committee amend- 
ments, on February 4, 1946. The Senate Committee on Interstate Com- 
merce concluded four days of hearings on this legislation on February 
12th. The House bill H. R. 2764, as amended, was substituted for the 
companion Senate Bill S. 797, and was passed by the Senate on Feb- 
ruary 15th. Senator Reed, of Kansas, submitted a minority report and 
argued against the bill on the floor of the Senate. 

Both the House and Senate Reports on this bill state its purpose 
as follows: 


‘‘The purpose of the bill is to provide for a permanent and 
satisfactory solution of a problem which has confronted the Con- 
gress since shortly after the enactment of the Motor Carrier Act 
of 1935 (pt. II of the Interstate Commerce Act).’’ (House Report 
No. 935—79th Cong., 2d Session). 


The Reports go on to say that: 


‘‘The problem is that of determining, and prescribing appro- 
priate terms and conditions governing the extent to which and the 
circumstances under which, in the utilization by freight forwarders 
of the services of common carriers by motor vehicle, such common 
carriers by motor vehicle may receive compensation which is lower 
than would be received under regular published rates.”’ 


Since the enactment of part IV of the Act, on May 16, 1942. freight 
forwarders and motor common carriers have been operating under joint 
rates, as authorized by section 409 of the Act. It was originally con- 
templated by Congress that ‘‘assembling and distribution rates’’ as 
authorized by section 408 of the Act, would be established by motor ear- 
riers, aS a substitute for the joint rates authorized by section 409. On 
this point, the House Report on the bill states: 
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‘*Section 408, providing for assembling and distribution rates, 
has not worked out in the manner that had been hoped.**** There 
is no reason to believe that the situation will ever be satisfactorily 
met by the establishment of assembling and distribution rates under 
section 408.’’ 


PROVISIONS OF THE BILL 


The bill adds certain new provisions to section 409 of the Act, 
and continues the present authority of that section until the Commission 
has, by order, made effective the new provisions. It is provided that 
when the Commission has prescribed the terms and conditions to govern 
future relationships between forwarders and motor carriers, as directed 
by the bill, it shall ‘‘by order specify a reasonable time after which 
subsection (b) of this section shall no longer be effective.’’ Subsection 
(b) contains the ‘‘carry-over’’ provisions of present section 409. 

The new provisions added to the Act are contained in subsection 
(a) of the bill. Paragraph (1) of such subsection (a) reads as follows: 


‘‘The Commission shall at the earliest practicable time deter- 
mine and by order prescribe the reasonable, just, and equitable 
terms and conditions, including terms and conditions governing the 
determination and fixing of the compensation to be paid or observed, 
under which freight forwarders subject to this part may utilize 
the services and instrumentalities of common carriers by motor ve- 
hicle subject to part II of this Act, under agreements between such 
freight forwarders and common carriers (which agreements may 
be required by the Commission to be subject to its approval, dis- 
approval, or modification), in such manner as will be in furtherance 
of the national transportation policy declared in this Act : Provided, 
That in the case of line haul transportation between concentration 
points and break-bulk points in truckload lots, such terms and 
conditions shall not permit payment to common carriers by motor 
vehicle of compensation which is lower than would be received un- 
der rates or charges established under part II of this Act, except 
to the extent that such lower compensation is found by the Commis- 
sion to be justified by reason of the conditions under which the 
services and instrumentalities of common carriers by motor vehicle 
are utilized by freight forwarders and the character of the services 
performed by common carriers by motor vehicle and by freight 
forwarders. ’’ 


The proviso in the above-quoted paragraph was added by the House 
Committee in reporting the bill. No explanation of the purpose of the 
proviso is offered in the House or Senate Reports other than the state- 
ment that it constitutes a ‘‘specific direction to the Commission with re- 
spect to its authority in the case of line haul transportation between 
concentration points and break-bulk points in truckload lots.’’ 
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Paragraphs (2), (3) and (4) relate to the administrative powers of 
the Commission in carrying out the provisions quoted above. Among 
other things, these paragraphs make it clear that the authority and duty 
imposed under paragraph (1) are continuing and that, after the Com. 
mission has first acted to prescribe terms and conditions it may, upon 
complaint or upon its own initiative, modify or rescind such terms and 
conditions, or impose additional terms and conditions to the extent it 
determines to be necessary. The Commission is also directed to afford 
interested parties reasonable opportunity for hearing before entering 
any order under subsection (a) of the Act. 
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Water Transportation 


By R. Granvitite Curry, Editor 


Richard Parkhurst Confirmed as Member of Maritime Commission 


The nomination by President Truman of Richard Parkhurst, for- 
merly Chairman of the Boston Port Authority, to sueceed Vice Admiral 
Vickery as a member of United States Maritime Commission has been 
confirmed. 





Important District Court Decision as to Power of Commission to 
Alter Water Carrier Certificates—Decision to be Appealed 
to Supreme Court 


A Federal three-judge district court for the District of Delaware 
has set aside an order of the Interstate Commerce Commission em- 
bodying a corrected certificate of public convenience and necessity is- 
sued to Seatrain Lines, Inc. The original certificate to the carrier au- 
thorized it to transport commodities generally. The corrected certifi- 
eate issued on reconsideration after the first certificate had become ef- 
fective limited the ecarrier’s services to liquid cargoes in bulk and to 
property loaded in freight cars received from and delivered to rail 
carriers without transfer. The court held that the amended certificate * 
“in effect reduces Seatrain to the status of a car-ferry’’; that, although 
the original certificate was made subject ‘‘to such terms, conditions, and 
limitations as are now, or may hereafter be, attached to the exercise of 
such authority by this Commission’”’ and, although section 309(d) of the 
Act authorizes imposition of terms and conditions ‘‘the authority of the 
section cited cannot sanction the radical step which the Commission has 
taken of transmuting a common carrier by water of commodities gen- 
erally into a car-ferry.”’ 

The court further held that the provisions of section 17(7) and 
315(e) of the Act, authorizing the Commission to modify its decisions 
and orders were intended ‘‘to apply to regulatory orders’’ and ‘‘not to 
permit the cancellation of orders authorizing the issuance of certifi- 
eates of public convenience and necessity.”’ 

The court stated that it agreed with Commissioner Lee who had 
dissented in the case before the Commission ‘‘that the conclusion seems 
inescapable that Congress did not intend to confer upon the Commission 
power to revoke a certificate of public convenience and necessity issued 
toa common carrier by water,’’ and that ‘‘ Whether the certificate when 


issued be called a ‘franchise’ or not seems relatively unimportant.’’ The 
court held : 


‘Under the particular circumstances presented here, once the cer- 
tificate was given it may not be revoked, cancelled, or limited in any 
substantial fashion. The statute confers no such power on the Com- 
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mission and, as we have stated, the Commission’s powers are purely 
statutory.’’ 


The court also held that the case did not present an instance of 
inadvertent error and further declined to strike from the record tes. 
timony introduced by the carrier ‘‘showing its expenditure of funds 
and its large commitments in reliance upon the original certificate,” 

The Interstate Commerce Commission plans to appeal this ease to 
the Supreme Court of the United States. 





1. C. C. DECISIONS 


Although Almost Complete Absence of Non-Exempt Transportation 
Found in Reconsideration, This No Bar to General Towage Rights, 
Exempt Transportation Plus Holding Out Entitled to 
Important Weight 


In No. W-115, Chotin and Pharr, Inc., Contract Carrier Applica- 
tion, decided January 11, 1946, Division 4 on reconsideration reversed 
its findings in its previous report in 260 I. C. C. 467, in which applicant 
had been found not to have been in bona fide operation on and contin- 
uously since January 1, 1940, and thus not entitled to ‘‘grandfather” 
rights. The Division found instead that applicant is entitled to ‘‘grand- 
father’’ rights as a common carrier by towing vessels in the performance 
‘ of general towage between ports and points on the Mississippi River 
from St. Louis, Mo., to New Orleans, La., on the Cumberland River 
from its mouth to Nashville, Tenn., and on the Ohio River from its 
confluence with the Cumberland River to its confluence with the Mis- 
sissippi River. 

The report showed that with ‘‘the exception of three instances of 
nonexempt towage in 1941 no nonexempt transportation was performed 
by the applicant during the entire period from February 12, 1937, 
through March 23, 1944.’’ Certain nonexempt services prior to that 
time were referred to by the Division and applicant’s general holding 
out. Reaching its conclusions, the Division said: 


‘‘Applicant or its predecessor has owned and operated towboats 
on the Mississippi River and certain of its tributaries since 1910. 
It has continuously performed towage on the waterways described. 
Its equipment is limited and many of its operations are exempt by 
specific provisions of the act or by certain of our orders. At the 
time of the hearing it operated only two relatively small towing 
vessels, one of which was not of the ‘pusher’ type. It has actively 
solicited any towage that could be performed by its vessels, by the 
nature of its equipment and war conditions have affected the type 
of business it could get. It performed some nonexempt towage 
both before and since January 1, 1940. Because its holding out 
has been general and its service has been offered to the public for 
35 years without restriction, applicant is a common earrier. The 
purpose of the ‘‘grandfather’’ clause is to assure those to whom 
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Congress has extended its benefits a substantial parity between 
future operations and prior bona fide operations. If and when ap- 
plicant’s towage of oil barges for the oil companies named in our 
prior report is terminated, applicant could not, under the finding 
in that report, perform service for anyone offering nonexempt trans- 
portation, and would be forced to limit its operations to exempt 
transportation. In view of all the circumstances and history of 
the operations performed by applicant or its predecessor such a 
limitation would result in an undue restriction on its operations.”’ 


In a vigorous dissent Commissioner Miller said in part: 


‘A mere holding out or ability to perform the service, unsub- 
stantiated by actual performance, is insufficient to meet the require- 
ments of the ‘grandfather clause.’ ”’ 

‘*Whatever applicant’s holding out may have been, the fact is 
that it performed but a single instance of transportation subject 
to the Act during the 11-year period from 1929 to January 1, 1940, 
and only 3 instances of such transportation since that date. I 
submit that the performance of these 4 isolated and sporadic in- 
stances of subject transportation, over a period of 15 years, falls 
far short of meeting the test of ‘bona fide operation’ and affords no 
basis upon which to predicate a grant of ‘grandfather’ operating 
rights.’’ 





Extension of Lease of Water Carrier’s Property and Operating Rights 
Extended for Two Years Approved. Indefinite Extension De- 
ferred Until Further Information Available as to Operation 

Under Peacetime Conditions 


In Finance Docket 14304, Campbell Transportation Company Lease, 
decided January 15, 1946, Division 4 authorized further extension for 
two years from January 1, 1946, of lease by the Mississippi Valley Barge 
Line Company of the property and operating rights of the Campbell 
Transportation Company. It, however, stated that until it had more 
definite information as to results of peacetime operations it could not 
grant indefinite extension. In this connection it said: 


‘We now are of opinion that the lease properly may be ex- 
tended for a further term of 2 years, but that, before authorizing 
extension thereof indefinitely, we should have before us informa- 
tion as to the results of operation under peace-time conditions. and 
other matters, notably ‘standard’ or ‘going’ rates of hire for equip- 
ment on long-term bases under such conditions. Accordingly, at 
this time we will authorize extension of the lease only for the period 
of 2 years from January 1, 1946. We think also that the extension 
agreement should be modified ab initio by reduction of the pro- 
posed annual rental of $612,178 by the amount thereof which is 
applicable to all property (in addition to the towboat, D. W. Wish- 
erd) which the applicant purchased from the lessor since December 
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31, 1943, and, accordingly, our authorization and approval herein 
will be granted upon condition that the extension agreement he 
modified aecordingly.’’ 





Proposed Agreement of Three Applicants Found Not Within Pooling 
Provisions of Section 5(1) of the Act Because One Being Man- 
aging Agent for the Other Two Only One Carrier Was Involved 


The Commission in Finance Docket No. 14870, Arrow Line Pooling, 
Sudden & Christenson, Inc.—Waterman Steamship Corporation—Ar. 
thur B. Cahill, decided January 7, 1946, found that a proposed agree. 
ment for the pooling of traffic and service, and of gross earnings, by 
Sudden & Christenson, Inc., the Waterman Steamship Corporation, and 
Arthur B. Cahill, managing owner in the common carrier operation au- 
thorized by a previous certificate, does not fall within the purview of 
section 5(1) of the Interstate Commerce Act. 

The case turned on the provisions of section 5(1) as to agreements 
between or among more than one common carrier. The operators in- 
volved were found to be those of one of applicants as managing agent 
and constituted ‘‘a single common carrier operation.’’ The Commis- 
sion said at sheet 5: 


‘*Since the provisions of section 5(1) are applicable only to 
pooling contracts, agreements, or combinations between ‘common 
carriers,’ it follows that the agreement proposed herein does not 
fall within the purview thereof, and that the application therefore 
must be dismissed.’’ 


Commissioner Lee dissented on the ground that in his opinion the 
eompanies should have been authorized in the certificate case to operate 
separately as common carriers by water and, therefore, that the present 
proceeding should be handled under section 5(1) of the Act. 





Certificate Under ‘Grandfather’ Clause to Only One of Three Ap- 
plicants in Capacity of Managing Operator—Former Certificate 
Modified to Authorize Eastbound Transportation of Com- 
modities Generally—Permit to Transport Lumber as 
Contract Carrier Authorized 


The Commission on rehearing in No. W-384, Sudden & Christenson 
(Arrow Line) Common Carrier Application, decided January 7, 1946, 
found that Sudden & Christenson, Inc. (Arrow Line), in the capacity 
as managing operator under the trade name Arrow Line of and for the 
vessels of the Waterman Steamship Corporation and the Christe1son 
Steamship Co., is entitled under the ‘‘grandfather’’ clause to authority 
to continue operation in the transportation of commodities generally 
from the named Atlantic coast ports to the named Pacific coast ports and 
of commodities generally from certain Pacific coast ports in Oregon and 
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Washington to the Atlantic coast ports. Successors in interest of the 
Christenson Steamship Co. were substituted for the latter. The Com- 
mission also found that the holding of a certificate by Sudden & Chris- 
tenson, Ine., as specified, while operating as a contract carrier of lumber 
and lumber products on the Pacific Coast, will be consistent with the 
public interest and the national transportation policy. 

Much of the report was devoted to discussion of evidence as to 
whether eastbound transportation of commodities generally should be 
authorized under the ‘‘grandfather’’ clause, such authority not having 
been granted in the prior report. 

Ten specific findings were made in support of the ultimate con- 
clusions reached. 

Commissioner Patterson dissented in part on the ground that the 
common carrier status of the two applicants, Waterman Steamship Cor- 
poration and the Christenson Steamship Company, and successors in 
interest had not be recognized. 

Commissioner Barnard dissented in part on the ground in sub- 
stance that the majority had erred in relying upon tariff publication as 
authorizing ‘‘grandfather’’ rights eastbound without substantial evi- 
dence of actual operation in such service. 

Commissioner Lee dissented in part on the ground that the two 
applicants which had been denied certificates were shown by the evi- 
dence to be in fact common carriers and it was error to issue only one 
certificate. 

Commissioner Miller dissented in part on the ground that the 
report authorized eastbound transportation of commodities generally. 








Recent Court Decisions 


By WarrREN H. WAGNER 


Private motor carrier defined. 
Interstate Commerce Commission v. Tank Car Oil Corp., 151 F. (2d) 834 


Question was whether appellee is hauling petroleum as a common 
carrier without the required certificate. The Cireuit Court of Appeals 
for the Fifth Cireuit held that the carrier was a private carrier. The 
pertinent holdings of the Court were: 


Where owner of motor trucks operated filling stations and also 
controlled other stations, during period involved approximately 
50 per cent. of gasoline transported by the trucks was delivered to 
owner’s stations, 25 per cent. to its controlled stations, and 25 per 
cent. to outside customers, owner purchased all gasoline which 
it transported, and delivery price to outside customers was based on 
competitive prices without charge for freight or transportation, as 
such, being made, the owner was a ‘‘private carrier’’ and not a 
*‘ecommon earrier’’ or ‘‘contract carrier’’ within the Motor Carrier 
Act. 

The ownership of property is not necessarily controlling in de- 
termining whether transportation by owner constitutes carriage for 
hire or private carriage within Motor Carrier Act. 

The acquisition of title to goods transported cannot be used as 
a subterfuge by carrier for evading compliance with the Motor 
Carrier Act. 

If a person, in good faith, transports his own property for pur- 
pose of sale or in furtherance of his own commercial enterprise he 
is a ‘‘private carrier’’ and is not subject to the Motor Carrier Act. 





Exemption of farm cooperative associations under Section 203 (b). 


Interstate Commerce Commission v. Jamestown Farmers Cooperative 
Transportation Association, 151 F. (2d) 403. 


The Cireuit Court of Appeals for the Eighth Circuit has held that 
where a federation of farmer owned and operated co-operative associa 
tions possessed no greater powers or purposes than member co-operatives 
and such federation was engaged exclusively in interstate transportation 
by motor vehicle of livestock for member co-operatives, and, on return 
trips, of merchandise from one member co-operative to other member 
co-operatives, which sold from 3 to 14 per cent thereof to nonfarmers, 
such federation was exempt from the Interstate Commerce Act, though 
the service performed by it did not include receipt of property at a farm 
or from a farmer. 
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Revocation of certificate relied upon—Evidence in court not before the Commission. 
Seatrain Lines, Inc. v. United States. 


The three-judge court for the District of Delaware (Civil Action 
No. 579) set aside the Commission’s certificate of February 6, 1945, in 
W-543 (260 I. C. C. 430) The court held that the Commission had no 
statutory authority for the revocation or alteration of the prior certifi- 
eate issued by Division 4 on August 10, 1942. The Court took the posi- 
tion that the issuance of the original certificate by the Division was not 
an inadvertence but resulted from the considered judgment of Division 
4, The Court also rejected the Commission’s objection to the introduc- 
tion of evidence de novo in court showing commitments allegedly made 
in reliance upon the original certificate, testimony which Seatrain had 
not presented to the Commission. 











Meetings of Regional Chapters 


District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 


Chicago Chapter 
Lee R. Cowles, Chairman, Traffic Manager, Standard Oil Company, 
910 South Michigan Ave., Chicago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 
District of Columbia Chapter 
Edwards F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets at the call of the Chairman. 
Out-of-town members are invited to attend the lunchegns of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 
Michigan Chapter 
Edmund M. Brady. Chairman, 2280 Penobscot Building, Detroit, 
Michigan. 
Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 


(Ninth District Chapter) 
Walter L. Sewrey, President, Andersen Corporation. Bayport, 
Minnesota. 
Meets: 6.00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University of Penn- 
sylvania, Philadelphia, Pennsylvania. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Pittsburgh Chapter 
William W. Collin, Jr., Chairman, 928 Frick Building, Pittsburgh, 
Pennsylvania. 
Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 


J. B. Costello, Chairman, General Traffic Manager, Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 
Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





Some Observations on the Attitude of the Department of Justice and 
the Supreme Court to the Interstate Commerce Commission 


On Friday, February 1st, Elmer A. Smith, Senior General Attor- 
ney, Illinois Central Railroad addressed members and others present 
at the luncheon meeting of the Chicago Chapter on the above-mentioned 
subject. 





Chairman Barnard of the Interstate Commerce Commission Speaks 
at Luncheon of D. C. Chapter 


Nearly one hundred members and guests attending the luncheon 
meeting of the District of Columbia Chapter, held at the Ambassador 
Hotel, Washington, D. C., at 12:30, Tuesday, February 19th, heard 
Chairman Barnard speak on Oral Argument before the Commission. 

Fayette B. Dow, Esquire, told those present about the Joseph B. 
gg Foundation to be set up at Mr. Eastman’s alma mater, Amherst 
ollege. 

It was interesting to note that six past-Presidents of the Associa- 
tion of I. C. C. Practitioners were present at the Chapter luncheon, 
namely, H. D. Driscoll, Wilbur LaRoe, Jr., Walter R. McFarland, C. A. 
Miller, Charles R. Seal and Warren H. Wagner. Also among the mem- 
bers present was Mr. George Maurice Morris, past-President of the 
American Bar Association. 



































Harry W. Anderson, (B) Rate Clerk, 
The Youngstown Sheet and Tube Co 
111 West Washington Street, Chicago 
2, Illinois. 

Frederick P. Bamberger, (A) 806 Hul- 
man Building, Evansville 18, Indiana. 

William Blum, Jr., (A) 743 Investment 
Building, Washington 5, 

Preston Lea Campbell, (A), Rm. 210 
Commonwealth Bldg., 1625 K Street, 
N. W., Washington, D. C. 

Levin J. Canter, (B) Division T. M., 
Koppers Co. Inc., Bartlett Hayward 
— P. O. Box 298, Baltimore 3, 


Claude F. Clayton, (A) Lyric Theatre 
Building, Tupelo, Mississippi. 

H. V. Cook, (B) Ass’t. Gen’l. Frt. Agt., 
Frisco Lines, 712 Frisco Bldg., St. 
Louis 1, Missouri. 


Donald V. Hall, (B) Ass’t. Chief Clerk 
to Auditor A. T. & S. F. Railway Co., 
Santa Fe Bldg., 121 E. Sixth St., Los 
Angeles, California. 

W. V. Hardie, (B) St. Louis-San Fran- 
cisco Railway & Frisco Transporta- 
tion Co., 215 Frisco Bldg., Spring- 
field, Mo. 





Edson Abel, (A) 2161 


Allston Way, 
Berkeley 4, California. 


William B. Adams, (A) Pacific Building, 
Portland, Oregon. 

Emery A. Boudreau, (B) 7325 I. 
Building, Washington 25, D. C. 

Morell Brewster, (A) University Bldg., 
Syracuse, New York. 

William H. Herrin, (B) General Agent, 
Southern Pacific Lines, 220 Shoreham 
Building, Washington 5, D. C. 

J. Harry LaBrum, (A) 1507 Packard 
Building, Philadelphia 2, Penna. 

James D. Mann, (A) National Indus- 
trial Traffic League, 450 Munsey Bldg., 
Washington 4, D. C. 


CG. A 


List of New Members* 


426 


Robert Leroy Hillyer, (B) T. M, E 
Pritchard Inc., 207 Atlantic Street 
Bridgeton, New Jersey. 


Jack Keller, (A) 3004 Junius Street, 
Dallas 1, Texas. 


Ralph T. Newlin, (A) Box 52, Robin- 
son, Illinois. 


George B. Peluso, (A) 915 State Tower 


Bldg., Syracuse 2, 

Joseph Rogers, fA) a Broad Street, 
New York 4, N. 

Ashley Sellers, (A) i _ Building, 
nw 3 F Street, ashington, 


Thomas V. Simmons, (B) Office Mer. 
Eastern Freight Traffic Service, 
Hudson Street, New York 13, N. Y. 

Edward T. Taylor, (A) 1007 H. Street, 
Modesto, California. 

Chris Wilson, (A) 3546 A Street, S. E, 
Washington, 19, D. C. 

Betty M. Winn, (B) 113 West Wash- 
— Street, Hagerstown, Mary- 
and. 


* Elected to membership during February, 1946. 
Reinstated as Members 


Stanfield B. 
portation 
D 


(A) 205 Trans- 
Washington 6 


Johnson, 
Building, 


Membership Resumed—Formerly in Military Service 


William C. Mellender, (B) 63 South La 
Salle Street, Indianapolis, Indiana. 


Russell A. Morin, (B) Supervisor, Traf- 
fic Research, Gen’l Traffic Dept., Uni- 
ted States Gypsum Company, 300 W. 
Adams Street, Chicago, IIl. 


William C. Otten, (B) F. F. T. M. 
Erie Railroad eg 0 Church 
Street, New York 7, N. 


Reagan Sayers, (A) 304 Century Bldg. 
Ft. Worth, Texas. 
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